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Current Topics. 


Organisation of the Bench. 

Ir is earnestly to be hoped that the numerous letters that 
have recently appeared in the columns of The Times on the 
organisation oi the Bench will be sympathetically considered 
by the Government, and steps taken to bring the numerical 
strength of the judiciary up to the standard required for the 
prompt despatch of the work falling to them. It is true that 


something has been done in this direction by the setting up of 


a third appellate court, but even that, good though it is, 
seems to be insufficient to meet the demands of those 
concerned. Time was when the Lord Chancellor, the Master 
of the Rolls and the four judges attached to each of the 
common law courts were considered to be quite able to 
dispose with fair promptitude of the cases coming before 
them. Those, however, were the days when the Legislature 
was not adding almost day by day to the bulk of the statute 
book Act after Act, oftentimes faultily expressed, calling for 
elucidation, and when the population was far from reaching 
the figure at which it stands to-day. The additions made to 
the ranks of the judiciary during the last half-century have 


not been nearly commensurate with the requirements of 


justice being administered with that celerity which the 
litigants have a right to expect. In addition to the increase 
of the work in London, it has to be borne in mind that the 
provinces demand, and with reason, that justice should be 
brought to their doors, and so it happens that during the 
assizes the London litigants have perforce to wait, with what 
patience they can muster, for the return of a sufficient number 
of the judges to enable their cases to be adjudicated upon. 
Kach Chancellor of the Exchequer naturally looks askance on 
any project which entails increased expenditure of public 
money, but the present distinguished holder of that high 
office must be well aware of the inadequacy of the present 
judicial body to grapple effectively and quickly with the 
work so as to prevent arrears being continually heaped up to 
the annoyance of practitioners and individual litigants, and 
80 he should be the more willing to sanction the necessary 
expenditure for an increase in the number of the judges. 


Public Rights of Way. 

As readers know, the Rights of Way Act, 1932, 
landowner to negative an intention to dedicate ways over his 
property by the deposit with the local authorities of the district 
of large scale maps indicating the ways which are admittedly 
public and by making at prescribed intervals statutory 
declarations to the effect that no new ways have been 
dedicated. For reasons which are sufficiently clear the Act 
does not make provision for any complete elucidation of the 
public rights in this regard, but the authorities which have 
taken steps to render the position clear may rightly be said to 
have earned public gratitude. The pioneer in this respect 
appears to be the Essex County Council which, on presentation 
of a report by the highways committee in 1932, ordered that 
maps should be prepared of all public rights of way over which 
the council had jurisdiction and that such ways should be 
signposted. A letter from the county surveyor which lately 
appeared in The Times indicates that in pursuance of this 
order some 2,600 miles have so far been * authenticated.” 
As might be expected, one of the effects of signposting has 
been the bringing of matters to a head, numerous difficulties 
having arisen in regard to the status of many of the ways. 
Practitioners familiar with rights-of-way cases will readily 
appreciate the nature of these difficulties and the council may, 
perhaps, be regarded as fortunate in that many cases have been 
successfully dealt with in conjunction with the clerk without 
recourse to litigation. One can readily sympathise with 
landowners and farmers in connection with the increased 
user of the ways occasioned by their delineation on maps 
open to public inspection, particularly in view of their use by 
a number of persons unversed in “the courtesy of the country 
side ”’; but the balance of convenience must be said to favour 
wider authentication of public rights and it may be hoped that 
those placed in a position to enjoy the countryside by the use 
of footpaths thus brought to their notice will not be slow to 
appreciate the limited nature of the right with which they, 
as members of the public, are invested, and will be brought to 
a realisation of the serious injuries which may attend such acts 
of commission and omission as trespassing among crops and 
failure to close gates. 
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Juvenile Delinquency. 

READERS concerned with the subject of juvenile delinquency 
will find matter for thought in an interesting article from the 
pen of Miss Winirrep A. ELKIN in the July issue of the 
‘Social Service Review.” [t is not possible within the limits 
of the space at our command to deal adequately with the 
important points raised in the article, but the urgency of the 
problem justifies some reference to the matter and to the 
writer's suggestions for improving the existing position. 
With regard to the machinery available the writer states that 
it is common to find young offenders who, for one reason or 
another, need to be removed from their surroundings for a 
time, but who do not require the long training and institutional 
life offered hy the approved schools, and she pots to the 
increased facilities now rendered available hy the grant made 
from public funds last December for the boarding-out of or 
placing In lodgings of children and Voung persons as a ¢ ondition 
of probation. This, however, 1s a solution which only affects 
delinquents, and the writer urges that a condition of residence 
should be available for application in the case of those who are 
beyond control or in need of care and protection and in 
relation to whom the courts have no alternative but committal 
to an approved school, even though residence with a family 
or in a hostel might be more suitable than institutional life. 
She also emphasises the need for the establishment of 
‘observation centres” for sper ially difficult cases. This need, 
it is recollected, was recognised by the Departmental Com 
mittee on the Treatment of Young Offenders as long ago as 
1927, °° but,” it is said, * the courts to day are still liable to be 
faced with the impossible task of preseribing treatment when 
the cause of the trouble is not understood and cannot be 
diagnosed.” These observation centres would in the writer’s 
view also be in a position to perform valuable work in advising 
the courts on the allocation of children to the various approved 


schools. 


The Juvenile Courts. 

Miss ELKIN rightly contends that the examination of exist- 
ing machinery, and the use which the courts make of it, should 
be treated as separate questions. Her views on the former 
subject have been sketched in’ the preceding paragraph. 
As to the latter, she is of opinion that there is room for much 
though most of the 
popular criticism is based ona misconception, The Children 
and Young Persons Act, 1933, while extending the jurisdiction 
of these courts, left the aims and methods of the courts the 
The trouble, it is contended, is 


legitimate criticism of the courts, 


same as they were before. 
partly that the courts have been built up on two distinet 
conceptions. According to the Departmental Committee 
on the Treatment of Young Offenders, the principle of 
guardianship lies at the root of all juvenile court procedure, 
their 
lower limit hy the age of 


but the courts are “ definitely criminal courts, since 
jurisdiction is determined at the 


writer urges that the idea 


criminal responsibility ” The 
of guardianship and the idea of criminal responsibility are 
not in reality compatible The question cannot be reduced 
to one of relative severity or leniency * What 
whether the court has recognised what are the child's problems 
and what are the best methods of finding a solution of them.” 
The writer deplores the lack of spe lalised information that 
would supply some reasoned basis for the policy of the courts, 
and still more, the fact that the justices are not trained for 
the task of dealing There 
she states, be no hope of achieving the best results so long 
haphazard and 


matters is 


with juvenile offenders. can, 


courts are run on. the 
She does not advocate that the juvenile 


as the present 
amateurish system.” 
courts should he presided over by stipendiaries, but desires 
that the lay justices should be trained for their work, that 
the courts should be inspected so that the justices could be 


given help and advice, and that they should be organised 


with a clerical staff 





sufficient to make the compilation of ! 


adequate records a possibility. We have devoted some space 
to this subject in view of its recognised urgency, but it has 
only been possible briefly to sketch the main points without 
going fully into the writer’s arguments. In view of. this 
necessarily summary treatment it may be preferable to refraii 
Readers desiring 
further the article 


itself, and will doubtless form their own views on the subject 


from criticisms which suggest themselves. 


information may be advised to peruse 


Rules and Orders: Local Government Superannuation. 

Tue attention of readers may be briefly drawn to five series 
of draft regulations which have recently been made by the 
Minister of Health in exercise of powers conferred upon him by 
various sections of the Local Government Superannuation 
Act, 1937. The Local Government Superannuation (Transfer 
Value) Regulations, 1938 (H.M. Stationery Office, price 3d 
net), which have been made under ss. 29 (3), 30, 39 (1) and 
(2), of the Act and the 2nd Sched., Pt. V, para. 3 (2) (4), 
prescribe the method of calculating the transfer value payable 
when an employee leaves the service of one authority and 
within a period of twelve months enters the service of anothe1 
The Local Government Superannuation (Additional Contri 
butory Payment) Regulations, 1938 (H.M Stationery Office, 
price 2d. net), which have been made under s. 8 (2) (4) (il) of 
the Act, prescribe the method of calculating the payment to 
an employee purchasing additional rights in 
respect ol The Local 
Government Superannuation (Sum in Lieu of Transfer Value) 
1938 (H.M. Stationery Office, price Id. net), 
12 (4) of the Act, are concerne 
with who April, 1939, 
completed the payments agreed to be made hy them under 
s. & (2) of the Local Government and Other Officers’ Super 
annuation Act, 1922, for the purchase of rights in respect of 
previous service. The Act of 1922 is repealed from the date 
last mentioned and no further payments will be made there 


These regulations provide for rights to be conferred 


be made by 
previous non-contributing service. 


feculations, 


whi h have been m ie under 8. 


employees may not, on Ist have 


under. 
on these employees in respect of the aggregate amount. paid 
to that date. The Local Superannuation 
(Reckoning of Service on Transfer) Regulations, 1938 (HLM. 
Stationery Office, price Id. net), which have been made 
under s. 13 (1) (+) of the Act, prescribe the method of 
reckoning the previous ser\ ice of an employee who transfers 
from the service of a local authority with a superannuation 
fund maintained under a local Act to an authority to which 
Pt. I of the Local Government Superannuation Act, 1937, 
applies. Finally, the, Superannuation 
(Mental Hospital, G&C., 1038 
(H.M. Stationery Office, price 2d. net), which have been made 
under the 2nd Sched. to the Act, Pt. V, paras. 2 (1) (a) and (4), 
deal with matters arising from the inter- 


Government 


Local Government 


Kmployment) Regulations, 


3 (2) (a), and 4, 


changeability of service between local government and 
mental hospital employment pro ided for by s. 28 of the Act 
Part of the 2nd Sched. The 


with Circular 


and the above mentioned 


foregoing regulations are dealt briefly in a 
No. 1735 8/12 (H.M. Stationery Office, price Id.), which has 
been sent to the various authorities concerned and which, 
it may be said. has proved to be of considerable assistance 1 


the preparation of the foregoing note. 


The Evidence Act, 1938. 

THE attention of readers should be drawn to the fact that 
the Evidence Act, 1938, came into force on Thursday (Ist 
September). It will be remembered that the Bill was intro 
duced in the House of Lords by Lorp MaucHam early in 
the present year before his appointment as Lord Chancellor 
The measure, which had the support of the legal societies, 
effects a change in the present rules of evidence with reference 
to the admissibility of documents. Its provisions were co 
sidered in an article which appeared in our issue of 9th April 
(82 Sot. J.284) and they need not be further indicated her 





or 





September 3, 1938 


THE SOLICITORS’ JOURNAL. 


[Vol. 82] 703 








Criminal Law and Practice. 
ACCIDENTAL EVIDENCE AS TO CHARACTER. 
Tue proper course for the court to adopt when a witness 
accidentally lets slip a statement prejudicial to the prisoner’s 
character was recently considered by the Court of Criminal 
Appeal in R. v. Firth (1938) Cr. App. Rep. 148. At a trial 
for larceny and housebreaking a police officer who gave evidence 
for the prosecution was cross-examined by the prisoner’s 
counsel as to things which he had taken from the prisoner’s 
house to forward to the Director of the Forensie Science 
Laboratory at Nottingham. In reply to a question about 
sawdust, he volunteered that there was some hemp, ** but this 
matter was relating to other things which, if mentioned here, 

might not be in favour of the prisoner.” 

Counsel for the prisoner then asked for the jury to be 
discharged, but the Assistant-Recorder refused his request 
ind in summing up warned the jury not to consider any more 
the answer of the police officer, which had nothing to do with 
found guilty of lareeny and 
was sentenced to three years’ penal 


the case. The prisoner Was 
housebreaking and 
servitude. 

It is always a very difficult matter,” said the Lord Chief 
Justice, in delivering the judgment of the Court of Criminal 
\ppeal, “to arrive with certainty at the effeet which a 
certain incident may have had on the minds of the jury, 
ind it is important to remember that a jury consists not of 
one person, but of twelve persons. It may be 
difficult to arrive with anything like real certainty at the cause 

Ought a prisoner 
The appellant had 


The police othicer was 


profoundly 
which operates on the mind of each one. 
to be called on to take that risk 
not asked for the answer himself. 
belnge CTOSS examined, and had volunteered a piece of evidence, 
which can hardly have been anything but highly prejudicial 
It seems to us in a high degree dangerous to permit 
the trial to continue to its end where such an irregularity 
has occurred as that which here was inadvertently permitted. 
The question is not whether the words might with’more 
ire have been avoided, but whether the risk involved in 
refusing another jury should have been accepted. The risk 
seems to us too great to have been taken, and it follows 
that the appeal must be allowed and the conviction quashed.” 
The court followed R. v. Peckham (1935), 25 Cr. App. Rep. 
A witness for the 
prosecution, in reply to a question in cross-examination as 
to whether he had been in the prisoner's house, said that he 
had been in the house while the prisoner was away in prison. 
Counsel for the prisoner objected and asked for a fresh jury 
ind a re-commencement of the trial. 
refused. 


125. That was a ease of chicken stealing. 


This application was 
No further reference was made to this statement 
during the proceedings and the prisoner was convicted. 

The Court of Criminal Appeal commented on the failure 
of the Deputy Chairman at Quarter Sessions to warn the jury 
not to pay any attention to the inadvertent statement made 
by the witness and added: “It may be that in particular 
ises and on particular facts it is not necessary for a reference 
to be made in the summing up to a prejudicial statement of 
this kind inadvertently made hy a witness. But there is a 
great difference between those cases and the present case in 
that here there was an application by counsel for the prisoner 
that the trial should be started afresh. . In the opinion 
{ this court, where a statement with regard to a prisoner's 
previous record is inadvertently made from the witness-box 
his prejudice, and his counsel applies for the trial to be 
begun again before another jury, the court ought to begin 
he trial again.” 

With regard to this statement the Lord Chief Justice said 

R. vy. Firth (above) : * Those words are sufficiently free 
Irom ambiguity, There are evidently three 
1) A statement with regard to a prisoner's previous record 
of that kind inadvertently made from the witness-box ; 


elements : 





(2) the statement must be to the prejudice of the prisoner ; 
(3) an application by the prisoner’s counsel for the trial to be 
begun again before another jury.” 

There is authority to the effeet that the discharging of a 
jury in the course of the trial and the swearing of a fresh 
jury is a matter solely in the discretion of the court trying 
the case and is not subject to review by the Court of Criminal 
Appeal (R. v. Lewis, 78 LJ. K.B. 722). 
the witnesses for the Crown were not ready and the Court of 
Criminal Appeal, in addition to intimating that they could not 
review the exercise of the discretion by the court below in 


refusing to discharge the jurv, held that a jury should not be 


In that case some of 


discharged in order to assist the prosecution to strengthen 
In that cas 


the fact that the Jury had been discharged was not a ground 


their case. » however, all that was held was that 
of appeal. 

There have also been cases in which the court aftlirmed 
conviction despite prejudicial statements made by witnesses 
la Ev, WO eke dad Wacdlg, 46 Cc. Avo. Ron: 156 Mie 
Recorder in the course of his summing up said that he 
later hand them an abstract of the indictment. He did so, 
hut did not notice that there were 
against the appellants at » foot of the abstract. The court 
held that the case came under the proviso to s. 4 of tl 
Criminal Appeal Act, I907, a d that in 
irregularity, no substantial miscarriage of justice | 
occurred. In R. v. Lester, 20 Cr. App. Rep. 25, an offen 
committed during the prisoner's 


W yuld 


notes of previous con ictions 
spite of the se us 


escape 


+} 


of shop-breaking wa 
from penal servitude, and the disclosure of the fact iat he 
Was an escaped convict was practically invited by the nature 


of the cross-examination. The appeal was dismissed in that 


case also. 

Finally, in this connection it is extremely important to 
bear in mind the words of Channell, J.,in Cohen v. Bateman, 
2 Cr. App. Rep. 197, 
C.. an fev: 
Rep. : eat. 


conclusion that on the whole of the faets, and with a correct 


. . a) ee = » z 
at p. BOS, approved My Lic rd Reading, 


Williams and Woodley, at p. 137 of Tk Cr. (pp. 


how ‘ver, the court in such a case comes to the 
decision, the only reasonable and proper verdict would be one 
of guilty, there is no misearriage of justice, or at all events no 
substantial miscarriage of justice, within the meaning of the 
proviso, notwithstanding that the verdict actually given by 
the jury may have been due to some extent to such an error 
of the judge not being a wrong decision of a point of law.” 





Liabilities of Administrators’ 
Sureties. 
1. ADMINISTRATION BONDS: RIGHT TO SUE. 


THE Supreme Court of Judicature (Consolidation) Act, 1925, 
s. 167 (1) (reproducing in effect s. Sl of the Court of Probate 
Act, 1857), enacts that every person to whom a grant of 
administration is made is to give a bond, with one or more 
sureties, “ conditioned for duly collecting, getting in and 
administering the real and }) ‘rsonal estate of the deceased.” 
By sub-s. (3) of th: 

in such form as may be directed by probate rules and order 
at’ Nos. 69 ef seq of the Forms 


appended to the Probate Rules, L862. 


it section an administration bond is to be 
and the forms are given 


] 
YTOSS Value 


As a rule two sureties 
of the estate is less than £50, only one is necessary. None 


are required, but if the 


a) when administration is granted 


is required inter alia 


to a trust corporation, () where the grant is to be to two or 


more individuals, and there is no minority, and all persons 
having a vested interest consent, and the estate is solvent, 


(c) when the grant is to be to two or more trustees of settled 





land, (d) if the debts have been paid. 


Reference to an 


3 
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administration bond will show that the administrator and the 


sureties are joint and several obligors in the bond. 


The liabilities attaching to a person who becomes a surety 


to an administrator are accepted with little, if any, inquiry 


by large numbers of people every year. But the character 


and duration of these liabilities are not easily ascertained from 
the statutory enactments or from the cases on the subject. 
The liabilities may be said to be co-extensive with the duties 
of the administrator, in the sense that recourse can be had 
to the sureties for all loss or damage, which is caused by 
an act or default by the administrator in his office as such. 

The duties of an administrator are given in the conditions 
of the bond, and they can be summarised as being (1) to make, 
when lawfully called on in that behalf, a true and perfect 
inventory of the estate, which has or shall come to his 
possession or knowledge ; (2) to exhibit that inventory into 
the Principal Probate Registry, whenever required by law 
so to do; (3) to “ well and truly administer according to 
law”; (4) to make a true and just account of the administra- 
tion of the estate, whenever required by law so to do; (5) to 
deliver up the letters of administration, should a will be 
admitted to probate. 

It will be observed that the first, second and fourth of these 
duties do not need to be performed, unless the court makes 
a direction to that effect, and that the fifth duty arises only 
if a will is found. 

The administrator's duty to exhibit an inventory and 
account Is assigned to him by the Administration of Estates 
Act, 1925, s. 25. 
inventory and account (Wharton v. Armitage (1852), 2 Rob. 
Hecl. 543); but if the administrator fails to do so after being 
cited, a breach of the conditions of the bond has been 
committed, and the bond can be assigned for the purpose of 
being sued upon (Crawley v. Cliff (1836), 1 Curt. 456). The 
administrator will not be cited to bring in the inventory, if 
the estate is being administered by the court (Broadwood v. 
Holland (1853), 1 Spink Eccl. & Ad. 5; Crawley v. Cliff, 


The procedure for enforcing the delivery of an 


A surety cannot he compelled to bring in an 


supra ). 
inventory in the former ecclesiastical courts is detailed in 
Younge v. Skelton (1831), 3 Hagg. Eecl. 780. The procedure 
is now by summons before the registrar for an order to 
exhibit inventory and account; and, if necessary, an order 
can be made for an inquiry into the account. 

The administrator’s main duties are covered by the phrase 
‘well and truly administer according to law,” and it is in 
the interpretation of these very general words that the scope 
and duration of the sureties’ liabilities are to be found. Some 
light on the meaning of this phrase is given by the direction 
at the end of s. 167 (1) that a bond is to be conditioned “ for 
duly collecting, getting in, and administering the real and 
personal estate of the deceased.” 

There does not appear to be a case where a surety has been 
sued to recover the value of an asset which was lost to the 
estate because the administrator was negligent in getting it 
in. But it would seem that a surety is liable for such a loss. 

The payment of the debts and liabilities (including death 
duties) can be enforced against the sureties by the bond being 
assigned to a creditor. The earlier authorities reflect a good 
deal of uncertainty whether a creditor was entitled to enforce 
an administration bond. Those authorities are reviewed in 
Archbishop of Canterbury v. Robertson, infra, and ultimately 
the decisions crystallised into two rules: (1) that a creditor 
could sue upon a bond if there had been failure in the delivery 
of an inventory ; (2) but that he could not sue upon the bond 
for the purpose of recovering his own debt, even though he 
alleged a devastavit as the reason why the debt was not 
paid. 

The jurisdiction to require administration bonds was 
originally conferred, by the Statute 22 & 23 Car. II, ec. 10, 
upon “the Ordinary.” The practice was for the Ordinary 
to allow the applicant to sue in his name. The jurisdiction 





was transferred from the ecclesiastical courts to the probate 
judge by the Court of Probate Act, 1857, s. 83 of which 
[now s. 167 (4) of the Act of 1925] directs that if it appears 
that the condition of a bond has been broken, the bond may 
be assigned to the applicant, who is then entitled to sue on it 
in his own name “ and to recover thereon as trustee for all 
persons interested the full amount recoverable in respect of 
the breach of the condition thereof.” 

In Sandrey v. Michell (1863), 3 B. & 8S. 405, the plaintiff, 
a creditor of the intestate, obtained judgment, and levied 
execution against the administrator, but did not recover 
payment of his debt. He then obtained an assignment 
of the bond to himself, and brought an action against the 
sureties, who pleaded that the only breach was the non 
payment of the plaintiff's debt. To this there was a replica 
tion by the plaintiff that the administrator had misappro- 
priated the assets. It was held that the new procedure set 
up by the Act of 1857 was intended to leave the effect of the 
assignment of the bond as it was under the old law: and that 
the authorities showed that, while a creditor can sue for the 
benefit of all persons interested, he cannot do so merely to 
obtain payment of his own debt, even though he can show a 
devastavit by the administrator. The court gave conditional 
leave to amend the declaration, however, so that the plaintiff 


should sue as a trustee. 

This case was cited in Cope v. Bennett [1911] 2 Ch. 488, 
as authority for the contention that it was essential that a 
creditor should expressly sue as a trustee. But it was decided 
that the contention failed, ** as the plaintiffs are clearly suing 
for the benefit of the estate generally, and will hold all moneys 
recovered as assets to be dealt with in due course of adminis- 
tration.” It is settled, therefore, that an action to enforce an 
administration bond cannot be used by a creditor in order to 
recover his own debt. If he institutes such an action, he must 
assume the burden of completing the administration, as would 
be the case if the bond was enforced by the next-of-kin. The 
trustee in bankruptcy of the deceased is not a creditor 
(Drewe v. Long (1854), 1 Spink. Eeel. & Ad. 391). 

The duty well and truly to administer would clearly cover 
the getting in of the assets and the payment of the debts and 
liabilities, and the remaining duty of the administrator is the 
transfer of the net estate to the persons entitled. It is mainly 
for a failure to perform this duty that sureties have become 
liable. In this connection it may be noted that a statutory 
protection to the administrator enures for the benefit of the 
sureties. For example, in Newton v. Sherry (1876), 1 C.P.D. 
246, the administrator reasonably advertised a notice, under 
what is now s. 27 of the Trustee Act, 1925, for creditors and 
‘ other persons having claims and demands.” After the estate 
had been distributed, a hitherto unknown next-of-kin appeared, 
and sued the sureties, but it was decided that they were 
absolved from liability by the administrator’s advertisement. 
In Are hbishop of Cante rbury v. Taff n (1828), 8 B.& C. 15], 
it was held that the phrase ** well and truly to administer ” 
did not comprise a distribution among the next-of-kin, but 
that case was decided upon the Statute 22 Car. II, c. 10, 
which made the distribution a matter for a decree of the 
Court. 

The question whether a surety can be made liable for an 
act or omission of the person who was appointed administrator 
depends upon whether or not that person was still acting as 
such at the time of the act or omission, or whether by then 
he had become functus officio. The surety’s liability ceases 
when the administrator goes out of office, and this event may 
occur, it seems, either when the whole of the net estate has 
been lawfully handed over to the persons entitled, or when 
the administrator’s position in relation to the assets has 
changed from that of an administrator to that of a trustee. 

In Archbishop of Canterbury v. Robertson (1833), 1 Cr. & M. 
690, the deceased’s estate consisted mainly of Consols. Letters 
of administration were granted on Ist June, 1830, and in that 
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month the administrator sold the Consols for £23,000 which he 
paid into his own bank account. He then paid all the funeral 


and administration expenses and the debts, but by the end of 


July, 1830, he had misappropriated substantial sums, and 
about a year later he was adjudicated bankrupt, without 
having distributed any of the residuary estate among the 
next-of-kin. An action was brought to enforce the bond 
against the sureties, and they were held to be liable for the 
sum which ought to have been distributed. 

This case is an authority therefore, for the proposition 
that an administrator’s duties continue beyond the time 
when he has the net estate ready for distribution till the 
time when he has actually distributed it. It is clear that this 
must be the rule when no question of holding assets in trust 
is involved, as otherwise the next-of-kin would be left 
unprotected by the bond in one of the most important parts 
of an administrator’s duties. 

With this case may be contrasted the case of Blake v. 
Bayne [1908] A.C. 371. There a grant of administration was 
made in July, 1885, but difficulty was experienced in obtaining 
sureties. Eventually the solicitors, who were instructed 
to try to find sureties, executed the administration bond with 
the administratrix, who was the eldest daughter of the 
deceased, and the letters of administration issued in June, 
By that time the administratrix had already cleared 
the debts and liabilities, and the net estate had, therefore, 
emerged, and the three entitled to it. The 
assets were not divided among them however, because they 
reed that the eldest sister should control and manage the 
Some years afterwards 


[SS6. 


sisters were 


property on behalf of all of them. 
most of the estate was lost, owing to unwise investments 
by the eldest sister, and an action was brought agalnst the 
One of their defences was that, at the 
time when the transactions which the loss of the 
property were entered into, the eldest sister was not acting 
as administratrix, but as an agent of herself and her two 
sisters; and th‘s contention succeeded. 

This case shows, therefore, that if the evidence 
that at the material time the administrator had discharged 
his duties, the sureties’ liabilities have although 
the administrator may be holding assets in another capacity. 
For in such a case the rule in Attenborough v. Soloinon [1913] 
A.C. 76, applies, and the administrator having cleared the 
liabilities becomes immediately a trustee of the residue, and 
ceases to be an administrator. As one might have expected, 
the sureties’ liabilities cover only the acts of the administrator 


solicitors as sureties. 
caused 


proves 


ceased, 


as such. 








Company Law and Practice. 


| propose this week to consider one particular aspect of the 
effects of the appointment of a receiver, 
The Appoint- namely the effect of such an appointment 
ment of a on the current entered into 
Receiver and by the company before the appointment. 
its Effects on For this purpose it is necessary to draw 
Contracts of a 
Company. 


contracts 


a distinction between contracts of personal 
service and trade contracts ; and I propose 
first to consider the former. 

The leading case on this point is Reid Vv. The Explosives 
Company, Limited, 19 Q.B.D. 264. That was the case of 
in employee who had a service agreement under the terms 
he was entitled to six months’ notice before his 
could be determined. The company which 


of which 
employment 


employed him got into low water, and at the instance of 


its debenture-holders a receiver and manager was appointed 
by the court. The question then arose in an action by 
the employee for wrongful dismissal of whether the appoint- 
ment of the receiver and manager operated to determine 
the service contract. 





The Court of Appeal held that it did. | 


The Master of the Rolls (Lord Esher) delivered a judgment 
which has often referred to, and I cannot do 
better than transcribe the most important and famous 
passage: ““... we have to consider,” said the Master 
of the Rolls, ** what is the legal effect on a contract such as 
that between the plaintiff and the company of the appoint- 
ment of a manager and receiver by the court at the instigation 
of debenture-holders or mortgagees. If there were one 
mortgagee of a business he might, on the failure of the 
mortgagor to comply with the terms of the mortgage agree- 
ment, take possession of the business. What would be the 
effect of that on the servants of the mortgagor who had 
contracts entitling them to notice of dismissal? Would 
the fact of the mortgagee taking possession be equivalent 
to dismissal by the mortgagor? We have tried to test 
that by the case of an employer who has servants in the 
same position and who shuts up his business. That would 
amount to a wrongful dismissal and would give the servants 
So the fact of a mortgagee taking possession 


since been 


a right of action. 
of the business of the mortgagor would be equivalent to a 
dismissal of the servants, and as this would occur by the 
default of the mortgagor, it would be a wrongful dismissal 
and would give a right Is the result different 
where a receiver or manager is appointed by the court on 
behalf of a great number of mortgagees ? In that case in 
order to avoid the difficulty of a number of mortgagees acting 
independently, the court acts on behalf of all and appoints 
a manager in the interests of all, but the effect is the same 


of action. 


as in the case of a single mortgagee who takes possession. 
[t seems to me, therefore, that the result of such an appoint- 
ment is to discharge the servants from their service to their 
original employer, and that, as in the other cases I have 
put, there is a wrongful dismissal for which an action would 
lie.” 

Now this case was one of an appointment of a 
and manager by the court, and there is, so far as | am able 
to discover, no case in which the appointment of a receiver 
is sub- 


receiver 


and manager under hand has been considered. It 
mitted, however, that whether the receiver is appointed 
by the court or out of court difference. The 
essence of the argument of the Master of the Rolls is that 
by reason of the default of the mortgagor the business of the 
mortgagor has been taken out of his hands and his servants 
have been dismissed. The default of the mortgagor under 
the terms of his mortgage agreement is no less an essential 
pre-requisite to the appointment of a receiver ufder hand 
than it is to an appointment by the court. It is the default 
causing dismissal which gives the cause of action for wrongful 
dismissal, and, although the dismissal may come about by 
virtue of an appointment by the court or by virtue of an 
appointment under hand, this distinction is only one of 
machinery, and the two methods are merely alternative 
ways of marking the default of the mortgagor. 

The question whether or not a servant has been dismissed 
by the appointment of a receiver without being given such 
notice as le is entitled to receive under his service agreement 
is very often of great practical importance for this reason : 
A service agreement not uncommonly contains a covenant on 


makes no 


the part of the servant not to carry on a certain trade in a 
certain area for a certain period after the determination of 
his employment. If his employment is determined by an 
act of his master which amounts to a wrongful dismissal, the 
covenant in restraint of trade cannot be enforced against him. 
This was decided by the House of Lords in the well-known 
case of General Billposting Company v. Atkinson [1904] A.C. 
118, and the practical effect of that decision, when applied to 
a case such as we have been considering, is that a servant who 
is entitled to notice of dismissal is freed from the burden of 
covenants contained in his service agreement if a receiver is 
appointed of the undertaking of the company. 
Measures Brothers Limited v. Measures [1910] 1 Ch. 336 ; 


The case of 
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and (C.A.)[1910] 2 Ch. 248, illustrates this point. The defendant 
in that case had agreed to hold office as a director of the 
At the 


same time he bound himself not to engage in any business 


plaintiff company for seven years ata fixed salary 


which would compete with that of the company during his 
seven years of office and for a further seven vears thereafter. 
While the first seven years were still running a receiver and 
manager was appointed in a debenture-holders’ action, and 
that his 
services were ho longer required and ceased to pay the 
The defendant thereupon set up business 
to 


Was a 


the receiver and manager informed the defendant 


defendant's salary 
his own 
restrain him from doing this on the ground that it 


on account. The company brought an action 


his service avreement 
the 


now concerned, but so far 


breach of the covenant contained 
The 
defendant with which we 
as the claim to enforce the covenant was concerned the action 


In 


also made certain other claims against 


company 
are not 
was dismissed by Joyce, J.. and an appeal avalhst the learned 
judge's decision was dismissed by the Court of Appeal (Cozens 
Hardy, M.R., and Kennedy, L.J., Buckley, L.J., dissenting) 
Kennedy, L.J., in his judgment refers to the passage which 
I have cited above from the judgment of Lord Esher, M.R., 
In Reid ve The Er plosives Company Limited, Su pra. and he 
adds these words : 
but 


The defendant Ii the present Case Was 


not a servant a director But it appears to me that the 


position of a director under the present contract and of 


the « ompany's servants in the case cited are so far alike that 
the passage which I have quoted Isa strong authority to show 


that what took place in 1909 in the present case [i.e., the 
appointment of a receiver and Manager| terminating the 
defendant's office ought to be treated not merely as a mis 
fortune of the company or something done (mH svoitim, but 
a default on the part of the company. If this be so, the 
recent decision of the House of Lords in General Billposting 
Company Vv. Atkinson is directly in point and conclusive 


It Is not nece 
this but 


avalnst the plaintifl company s cause ssary to 
refer to further 
turning to consider trade contracts as opposed to contracts of 


to out that, 


anv authorities on before 


point, 


personal service it 1s perhaps as. well port 
although in most cases a contract of personal service will be 
determined by the appointment of a receiver, no absolute 
rule to this effect 


L.J., in his 


has been laid down by the courts. Fry, 
Reid The Explosives 
Limited, guarded himself from formulating 
any such rule. The Lord Justice 
I am not prepared to lay down that every entry by a 
of the the 
think whether 
happened we should look to the facts in 


judgment in Company 


supra, arefully 


absolute learned said : 
mortvavor 


that 


mortgagee is a dismissal servants of 
has 


This 


qualihication was noted and approved by Viscount Haldane, 


to see 


from his employment. I 


each case,’ 


L.C., when delivering the judgment of the Privy Council in 
Parsons v. The Sovereign Bank of Canada [1913] A.C. 160, 
at p. 171, a case which we now have to consider under the 


head of trade contracts. 


Trade contracts are not determined by the appointment of 


a receiver. A receiver and manager appointed to carry on the 
business ota COMpany is at liberty to treat the current trade 
them out himself and 


The contracts 


contracts as subsisting and to carry 


enforce them against other parties remain 
nd no new contracts are 
Hence the 


subject to any 


in being as the company’s contracts a 
deemed to have ay en entered into by the recelver, 


rights of the receiver under the contracts are 
rights of set-off, ete... 
the company if no receiver had been appointed 
of the Privy Council in Parsons v. The 


is the leading authority. 


which might have been available against 
The dee ISLON 
Bank of 
company 
ind these 
contracts were for definite periods which had not elapsed 


Sovere it 
There a 


had entered into contracts for the supply of paper, 


Canada, s upra, 


when recelvers were appointed na debenture holders’ action 
The recelvers continued to supply paper under the contracts 


and were duly paid. Subsequently the receivers intimated that 





they could not execute any more orders and they assigned 


to the respondents certain monevs which were payable to 
them under the contracts The respondents brought an 
action to recover the whole sum pavable to the receivers. 
but the amount of the claim was disputed on the ground that 
the receivers had broken the contracts and that damages fo, 
breach of contract should be set off against the amount 


whether the claim to 


claimed the action. The question Wa 
set-off was a good one in the circumstances, and it was held 
that it wa action of the receivers in refusing to execute 


Th 
further orders was a breach of continuing contracts of the 


hich still had definite periods to run. The receivers 


COID 
wert it entitled to put an end to the contracts in a way 
which the company could not itsell have done Viscount 
Haldane, L.C., pointed out that the company was still 
existence, though it had lost its title to control its assets 
and iffau with the result that Its contracts of person 
service might have been determined It did not follow, 
however, tha the company s contracts were determined 
The ortgvage may be in a position to say that he has 
ruth to carry out in the name of the mortgagor contracts 
vitl hird party —e.g., for the manufacture and delivery 
ol good ind the third person ma have no right to allege 
t breach on the ground of mere change of those who actually 
manufacture and deliver the goods for the company. Sue h 
L contract usually involves no stipulation as to the identity 
of thos hy vhom the work of the Company is to he 
performed We are, of course, only ‘considering 


nto before the 


of a receiver 
of 
company after the appomt 

trade 
perhaps, in the case of a contract of 
be said to be an implied term that th 
ct to continue only the 


ts entered 
Quite different 


contrac 


appoint ment 


principles apply in the case contracts 


the name of the 


entered into tt 


ment of a receiver. ixisting contracts are not 


deter ed except such 
a kind t t there can 
ior so tone as 


compal V Is 


ma po tion itsell to control its i 





A Conveyancer’s Diary. 


Tue rule of law. or, rather, of construction, with reference 

to the vesting of deferred gifts in a wil 
The Vesting has always struck me as being artificial, 
of Deferred and in many cases to defeat what was th: 


Gifts which 
in Terms are 
Contingent. 


apparent intention of the testator. 
makes his 


Taking a simple example. A 


ow) will and states his wishes, as he thinks 
plain bers He 
I] hus property to trustees upon trust for his 
death, and 


certain real 


in quite devises and 


bequeath a 


for life, and after her in the event of his dyi U 


without issue, to transfer estate to B and to 


pay Ba pecuniary legacy, and subject thereto to hold 

estate In trust for C. Suppose that the testator dies without 
issue. then [I surmise that the testator would not intend that 
B should get anything unless he survived the widow. That 
seems tol ! from the lan euave which the 


ne to be quite eviaent 
testator mploved 


The 


decrees 


has e 
ourts, howe el 
tator the devise 


subject only 


adopted by the ¢ 
the te 


YT construction 
and if B survive 


t to him 


rule ¢ 
otherwise, 
become e ted ut 


ones 


and b ju 


the life interest of the widow, and if B predecease her, 
representatives will be entitled on her death 

lf) Jarm on Wills.” Mr. Jar Nn expr al the rulk 
the first edition at ) 733 as. follo The constructio 
which reads word vhich are wily creative of a futur 
interest, referring merely to futurity of posses 
occasioned by the carving out of a prior mterest and 
pointing to the determination of that interest and not as 
designed to postpone the vesting, has obtained in so 


instances here the terms in which the posterior gift 


framed import contingency and would unconnected with and 
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unexplained by the prior gift clearly postpone the vesting.” 
In other words, words which clearly import contingency are 
not in many instances to be so construed. Then Mr. Jarman 
proceeded to give examples. He says: “Thus where a 
testator devises lands to trustees until A shall attain the age 
of twenty-one years and if or when he shall attain that age, 
then to him in fee, this is construed as conferring on A a 
vested estate in fee simple, subject to the prior chattel interest 
viven to the trustees and consequently on A’s death under 
the prescribed age, the property descends to his heir-at-law, 
although it is quite clear that a devise to A if or when he 
shall attain the age of twenty-one years standing isolated 
and detached from the context would confer a contingent 
interest only.” 

The rule appears to be that, although in terms a gift is to 
pay or transfer property to a person on the happening of an 


event, and so seems to be contingent upon the happening of 


that event, nevertheless the gift will be construed as vested 
and not contingent if the event is one that must happen 
and is not personal to the devisee or legatee. Consequently a 
sift to pay or transfer property to A upon the death of B is 
vested : but if the gift be to A upon the death of B provided 
that A shall attain a given age, the gift is contingent, but 
becomes vested upon his attaining the stated age and will 
take effect -vhether he survives B or not. 

The most frequently quoted and authoritative judicial 
statement on the subject was made by Sir W. Page-Wood, 
V.-C., in Maddison v. Chapman (1859), 4 K. & I. 709. The 
learned Vice-Chancellor said: ** Where there is a limitation 
over, although expressed in the form of a contingent limitation, 
is in fact dependent upon a condition essential to the deter- 
mination of the interest previously limited, the court is at 
liberty to hold that, notwithstanding the words in form 
import contingency, they mean no more, in fact, than that the 
person to take under the limitation over is to take subject 
to the interests so previously limited. I apprehend that the 
true way of testing limitations of that nature is this: Can 
the words which in form import contingency be read as 
equivalent to * subject to the interests previously limited ° / 
Take the simplest case: a limitation to A for life, remainder 
to B for life, and upon the decease of B* if A be then dead,’ 
then to C in fee. There the limitation to C is apparently 
made contingent upon the event of A’s dying in the lifetime 
of B. Nevertheless, inasmuch as the condition of A’s death 
is an event essential to the determination of the interest 
previously limited to him, the court reads the devise as if it 
were to A for life, remainder to B for life, and on B’s death, 
subject to A’s life interest (if any), to C in fee. That is an 
intelligible principle of construction, but in order to secure its 
application the condition upon which the limitation over is 
made dependent must involve no incident but what is essential 
to the determination of the interests previously limited. For 
instance, if the limitation be to A for life, remainder to B for 
life, °and if at the death of B A shall have died under the 
age of twenty-one,’ or’ and if at the death of B A shall have 
died without leaving children,’ then to C in fee, here in either 
case room Is left for contingency. The condition of A’s dying 
in the first case under twenty-one and in the second without 
leaving children is an event which may, or may not, have 
happened when the life estates in A and B are determined ; 
and until it has happened the limitation over Is contingent not 
merely in appearance but actually.” 

That, no doubt, is, as the learned Vice-Chancellor said, 
‘an intelligible construction,” but it would not in’ many 
cases be what the testator contemplated. However, the rule 
is well established and at least it does lay down a definite 
principle of construction which has, I dare say, prevented 
many disputes and probably much litigation. 





Back numbers of the Journal may be obtained from 
The Manager, 29/31, Breams Buildings, London, E.C.4. 





Landlord and Tenant Notebook. 

LEASEs of business offices have a few special features which 

make them worth discussing separately, 
Leases of though it may be said that very little in 
Business the way of recorded authority has resulted. 
Offices. One remarkable feature which is fairly 

common is a provision that the tenant is not 
to have access to the demised premises within certain specified 
hours. At first sight one might be inclined to wonder whether 
such a provision was not repugnant to the very nature of a lease. 
There is no decided case arising out of the letting of offices which 
is in point, but Smallwood v. Sheppards [1895] 2 Q.B. 627, is 
sufficient to set one’s doubts at rest. In that case the plaintiff 
recovered damages for use and occupation of a piece of waste land 
which the defendant had “hired”, for the purpose of erecting 
swings and roundabouts and running them, for three successive 
bank holidays. The written judgment of the Divisional Court 
includes the following: ~ There having been an entry for 
the purposes of occupation under an agreement for a single 
letting (although the period of the agreed letting was not 
continuous) at a single or lump rent or price * and this 
would appear to cover the case of an office to which the tenant 
has no access on Sundays and before and after specified times 
on other days. 

There is a modern office building in London which is so 
constructed that the various offices may be increased or 
reduced in size by the moving of partitions. Though no 
dispute has been reported, one always feels that the drafting 
of the parcels in leases or tenancy agreements of such premises 
must call for the exercise of special care. On the other hand, 
should two neighbours find that the one has too much and the 
other too little adjustment and consequential 
apportionment of rent should be comparatively easy. 


space, 


It is to be expected that there should be some authority on 
the meaning of the word * office” in a covenant restricting 
user of premises. The word is one the meaning of which has 
undergone some modification, and for a long time, when it had 
come to be used to denote premises, the meaning was limited 
to those where some official functions were discharged. The 
Oxford Dictionary instances police ofthice, telegraph office, etc., 
but it is of interest to note that when dealing with the extended 
modern meaning it quotes from Vol. 53 of the Law Times 
Reports, p. 459: *‘Grithths, having taken offices a few doors 
off, carried on the business of a solicitor.” The quotation, 
I find, is from the head note of a case concerning,the right to 
compete after a dissolution of partnership in which the matter 
of goodwill was overlooked. 

But a covenant “* to keep and use and cause to be kept and 
used the said premises as and for offices and the storing of 
wines and spirits only, and for no other purpose whatsoever ”: 
was judicially construed in Rendell v. Block (1893), 38 Sou. J. 
141, in which the landlord-covenantee sought to restrain the 
tenant from selling wine by the glass on the premises. (The 
tenant was a free vintner and exploited his exemption from 
the licensing laws in a manner now, at all events, deprecated 
by the Vintners’ Company.) Chitty, J., 
injunction asked for, agreed that the word 
had acquired a wider meaning than it had at one time 
enjoyed ; being a grander term, it was now used by many 
retailers to describe themselves. But his lordship considered 
the argument that * office ~ now meant any ~ place of business” 
a bold one, and did not see his way to aecept it. At the same 
time the defendant received some possibly helpful suggestions 
as to what he might do; that is to say, he might sell a glass of 
wine to one who desired to taste it with the ulterior view of 


eranting the 
‘merchant ” 


making a purchase, and he might sell not less than half-a-dozen 
bottles at a time. 

Offices are assigned a minor role by one of the provisions 
of the Law of Distress Amendment Act, 1908. Section 4 of the 
statute enacts that it shall not apply to, inter alia (2) (ce) goods 
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(not being the goods of a lodger) o1 premises used as offices 


or warehouses where the owner of the goods neglects for one 


calendar month after notice (which shall be given in like 


manner as a notice to quit) to remove the woods al d vacate 


the prem eS (d) to goods belonging to and in the otlices of 


any company oO! corporation Ol premises the immediate 
tenant whereof | a director or oflicer, or in the employment 
of such company or corporation. It is submitted that 
e offices of any company ”’ does not necessarily mean its 
revistered othee under the Con panies Act. 

There appears to be no reason in law why a tenant of 
offices should not qualify for compensation for goodwill under 
L.T.A., 1927, though admittedly tenants of shops are the 
class who mostly benefit by the relevant provisions. However, 
the subject of s. 4 (1), which deals with the matter, is ** The 
tenant of a holding to which this Part of the Act applies,” 
and his title to compensation is soodwill attached DY reason 
of the carrying on by him or his predecessors in title at the 
premises a trade or business for a period of not less than 
live years, by reason whereof they could be let at a higher 


rent. ‘‘ Holdings to which this Part of the Act applies ” 
are defined by s. 17 as premises held under a lease (which by 
virtue of s. 25 (1) inc ludes a tena Cy uvgreement) other than 
a mining lease, etc., and used wholly or partly for carrying 
on thereat any trade or business, ete. 


No discussion of the rights and liabilities of landlords and 


tenants would be complete without ome reference to the 


liability towards third parties for the condition of common 
staircases and passages. These are mostly retained and 
occuple d by the landlords, and the vast numbers of authorities 
Hlustrating the law applicable when buildings are let out in 
flats and tenements are of course applicable. But there is 


one case in which an occupier of ollices was sued as occ upier 
of a passage leading from the public street: Chapman v. 
Rothwell (18D). 27 LJ. ().b. 12. Iti which thie plaintiff's 
declaration alleged a fall through a trapdoor in the passage, 


and it was argued on demurrer that the defendant was under 
no duty towards the faller. Argued by the defence, that is ; 
for the plaintifi s counsel was not called upon 

Also similar to some “ flat” cases was th 
City of London Real Prope rly Co. [1918] 2K. 
five tenants of offices all in the same building sued the 


at of Barnes v. 
B. TS, in which 


landlords in consolidated actions, the common erievance being 
the manner in which the office housekeeper functioned. The 
five tenancy agreements varied slightly in the way 1 which 
they provided for the services which were sald to be so 
inadequately performed, and three of them had been granted 
by the defendants’ predecessors in title, but the facts were 
sufficiently similar to enable the court to hear the actior 
together. The following propositions were established : 

(1) When a lease of offices reserves a rent, and goes on, 
‘and also paying and yielding during the said term, on 
Monday in every week, the additional weekly rent of 6s. for 


cleaning the said premises by the housekeeper, and the 
tenant covenants to pay “the several rent .’ there is a 
correlative obligation on the lessor to supply the services of 
a housekeeper. The lessor is not at liberty to cease the 


supply, merely losing his right to the additional rent. 

(2) ** The housekeeper ” need not be a housekeeper resident 
on the premises, nor need his activities be limited to one 
particulai building, even if the lease speaks of “the house- 
keeper appointed for the time being” or * appointed by the 
landlord.” The definition in the Oxford Dictionary 
‘“ a person in charge of a house, office, place of busine ss, etc., 
was adopted by Sargant, J. 

(3) A landlord’s obligation to supply services of this nature 
runs with the land, at all events if the demise be under seal. 

(4) Specific performance will not be granted for breach of 
the obligation. On this point the court followed the well- 
known “‘ flat’ case of Ryan v. Mutual Tontine Westminster 
Chambers Association [1893] 1 Ch. 116. 


| Ou 


r County Court Letter. 


THE REMUNERATION OF DOCTORS. 


In O Neil ane 
Cou itv Court 
service and 
had attended 
| | { 

} ana t aeten 
The present 

|} August, 1937 


l Brownlie v. W ilkin, recently heard at Spilsby 
. the claim was for £12 9s. 6d. for professional 
medicine. The plaintiffs’ case was that they 
the defendant and her daughter since 1933. 
dant had paid a previous account In July, 1937. 
account was from the 13th April to the 19th 
The defendant's case was that she was given 
mental trouble, for which there was no necessity, 
refused to certify her. The partner who 
unmoned by the defendant's daughter, who was 
alcoholism and hot authorised to pledge thre 
edit Corroborative evidence was given by 


t daughter. H Honour Judge Langma: 


it, although the defendant had not given her 


authority to call the doctors, it was hard 
it the defendant could not have stopped ther 


Ta 

ttend e, had she so wished. The daughter was in charge 
of the « ndant, and, having impled authority to summon 
medical aid, the daughter had acted within the scope of her 


udgment was given for the plaintiffs, wit! 


COLLISION IN NAVIGABLE RIVER. 


In Bristol Cor 


at bristol Cor 


| 
| 
| 
| 





poration Vv. ie R. Brown ad Sons, recently heard 
inty Court, the claim was for £300 as damages 


for negligent navigation. The plan tiffs’ case was that at 
3.55 a.m. on the 19th August, 1957, their steam hopper 
Frome Wil proceeding down the River Avon for the 
| purpose of depositing, in the Bristol Channel, dredging from 
the dor The weather was fine and clear, and the ** Frome ” 
had reached the Leigh Woods stretch, approximately abreast 
of thie pel Leigh Light. The ** Frome ” there met, and 
was safely passed by, the tug ** Erno ’ which was towing the 
defendant barge ** Wedmore.”” The latter sheered towards 


| 

| 

| the “* Frome, 
| she Wai on Tt 
| channe!| Ap] 


| 


and Wa {i vf 
the ** Wedmo 
and was bein 
The mast ligh 


the kirno 


side, at f 
The tOW Was 
the mud until 
observed that 
There was no 
“ Wedmore 


the de fendant 


In Baldwin 

Court. t cla 
ment The | 
he was to be | 


the construct 


kee ping the “ 


further £10 fe 
plaintiff. I 
plaintiff's sery 
ingly, on a th 
ment Was mk 
plaintifl r4 a 
from the tl 
asked for a p 
£20 from the 
the plaintiff’ 
May, 1937, to 





which was struck on the port bow, although 
he Gloucestershire side of the middle of the 
yarently the ** Wedmore ” touched a mudbank 


‘rted from her course. The defence was that 
re’ had a cargo of wheat, of about 210 tons; 
g towed 15 to 20 feet astern of the ** Erno.” 
t and port light of the ** Frome ” were seen as 


came round the Miles Point, on the Somerset 
peed—equal to four to five land miles per hour. 
straight behind the ** Erno,” and did not touch 
after the,impact. His Honour Judge Wethered 
the burden of proof was upon the plaintiffs. 
evidence that any act of negligence caused the 
to sheer, and judgmy nt was therefore given for 
with costs. 
HOUSE BUILDER'S BONUS. 


House, recently heard at Sevenoaks County 
im was for £100 as money due under an agree 
jaintiff was a builder, and his case was that 


maid £6 a week by the defendant for supervising 
ion of certain houses, buying the material 


cecounts, ete. In addition the plaintiff was to 


recely¢ a bonus of £15 for every house completed, and a 


rv every house sold through the agency of the 
was agreed that if anyone else sought the 
ices he should inform the defendant. Accord 
ird party employing the plaintiff, a fresh agree- 
ide that the defendant should only pay the 
week. The plaintiff also received £4 a week 
rd party. In December, 1936, the plaintifl 
ayment on account of bonus, and he received 
defendant, who took a receipt. In April, 1937, 
weekly payments were reduced to £2, and il 
25s. In July, 1937, the work was completed, 
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ind the plaintiff asked for his bonus in August, 1937. Liability 
was not disputed, although none of the houses had been sold 
and some were let to tenants. The defendant’s case was that 
the bonus was not payable until each house was sold. The 
receipt signed by the plaintiff was as follows: ‘ Received 
£20 on account of bonus payable on sale of houses, Mill Pond 
Wood Estate, Sevenoaks.” His Honour Judge Sir G. B. 
Hurst, K.C., held that the details of the transaction were 
nore likely to be impressed upon the memory of the plaintiff 
than of the defendant, who was a busy man of many interests. 
There was no reflection upon the defendant’s veracity or 
honour in the acceptance of the plaintiff's version. Judgment 
was given for the plaintiff, with costs. 





Obituary. 


Sin HENRY BOVELL, K.C. 


Sir Henry Alleyne Bovell, K.C., LL.B., formerly Chief 


Justice of British Guiana, died in a nursing home at Worthing 
on Sunday, 28th August, at the age of eighty-four. He was 
educated at Codrington College, Barbados, and at University 
College, London, and in 1876 he was called to the Bar by 
Lincoln’s Inn. He was appointed Solicitor-General, Barbados, 
in 1882 and became Attorney-General in 1886, taking silk in 
I887. He was Attorney-General of British Guiana from 1896 
to 1902, when he was raised to the Bench and received the 
honour of knighthood. He retired in 1912. 

Sir JAMES MECREDY. 

Sir James Mecredy, LL.D., formerly Solicitor to the Local 
Government Board of Ireland, died at Guildford on Thursday, 
25th August, at the age of eighty-three. He was educated at 
Durham Sehool, Trinity College, Dublin, and Magdalen 
College, Oxford, and he was admitted a solicitor in [reland in 
I878. He was later called to the Bar by the Inner Temple, 
and was subse yuently re-admitted a solicitor in Ireland. He 
was knighted in 1922. 

Mr. R. S. DEANS. 

Mr. Richard Storry Deans, LL.B., Barrister-at-Law, of 
Kim Court, Temple, K.C., died at Sizewell, Suffolk, on 
Wednesday, S5Ist August, at the age of seventy. Mr. Storry 
Deans was educated at London University and was called to 
the Bar by Gray’s Inn in 1893, joining the North-Kastern 
Circuit. He was Arden Scholar, Lee Prizeman, and the 
holder of an Inns of Court Studentship. From 1923 to 1929 
he was Conservative M.P. for the Park Division of Sheffield. 
He was appointed Recorder of Rotherham in 1928 and of 
Neweastle-upon-Tyne in 1932. In 1927 he was made ; 
Bencher of Gray’s Inn, and he was also Treasurer for the 


present year. 
Mr. H. K. CLEGG. 


Mr. Henry Kdward Clegg, solicitor, senior partner in the 
firm of Messrs. Craven & Clegg, of Leeds, died at his home 
at Headingley on Thursday, 25th August, at the age of 
sixty nine. Mr. Clegg was admitted a solicitor in 1898, and 
entered into partnership with his uncle, the late Mr. W. Bb. 
Craven. For the past twelve years he had been honorary 
secretary of the Leeds Incorporated Law Society, and he was 
president of the Society in 1922. 

Mr. E. T. LEA. 

Mr. Edward Thomas Lea, C.B., T.D., solicitor, of Queen 
Victoria Street, E.C., and Great Missenden, died at his home 
at Great Missenden on Wednesday, 24th August, at the ag 
ol eighty six. Mr. Lea was admitted a solicitor in 1896. 
He joined the Volunteer Artillery in 1870, and served for more 
than forty-seven years, retiring in 1918 with the rank of 
Lieutenant-Colonel. He had been honorary secretary of 
the National Artillery Association since 1905. 





Mr. G. F. LEFROY. 

Mr. George Frederick Lefroy, B.A., Oxon, solicitor, head 
of the firm of Messrs. Seldon & Lefroy, of Barnstaple, and of 
Lynton, died on Wednesday, 24th August. Mr. Lefroy, who 
was admitted a solicitor in 1908, was clerk to Lynton Urban 
District Council and clerk to Georgeham Parish Council. 

Mr. C. C. MARRIOTT. 

Mr. Charles Cockburn Marriott, solicitor, of Belmont, 
Surrey, died at Belmont on Wednesday, 24th August. 
Mr. Marriott was admitted a solicitor in 1892. 

Mr. W. MOSS. 

Mr. Wilfred Moss, C.B.E., retired solicitor, of Loughborough, 
died on Friday, 26th August, at the age of seventy-one. 
Mr. Moss was admitted a solicitor in 1889. He was president 
of the Leicester Law Society in 1921, and for several years 
he was deputy chairman of the Court of Referees under the 
Unemployment Act. He was made M.B.E. in 1920 and 
CB. in 1922. Mr. Moss retired about SIX years ago. 

Mr. A. P. PARKER. 

Mr. Arthur Paget Parker, B.A., solicitor, senior partner in 
the firm of Messrs. Lord & Parker, of Worcester, died on 
Saturday, 27th August, at the age of sixty-eight. Mr. Parker, 
who was educated at Uppingham and Pembroke College, 
Cambridge, was admitted a solicitor in 1895, and joined the 
firm of Messrs. Parker & Lord, as it was then called. He was 
president of the Worcestershire Law Society in 1925, and 
he was also a member of Malvern Urban District Council 
for eighteen years until 1920. 

Mr. A. ROBSON. 

Mr. Alfred Robson, retired solicitor, a former partnel in 
the firm of Messrs. Newby, Robson & Robson, of Stoekton- 
on-Tees, died recently at Villefranche, France, at the age of 
fifty-eight. Mr. Robson, who was admitted a solicitor in 
1903, was deputy coroner for Stockton and also a borough 
magistrate. He retired in 1929. 





Correspondence. 
[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. ] 
The Law of Libel. 

Sir, May | comment very shortly on parts of Mr. Oa 
Herbert’s Libel Bill? The Bill is. we are told, te discourage 
frivolous libels. Many of us are of the opinion that there 
is no such thing as a frivolous libel. To he libellous a state- 
ment must bring a person into hatred, malice or contempt. 
How can a statement which does this ever be frivolous ? 
There are, of course, major libels and minor libels, but surely 
a person against whom the most minor libel is published 
should be entitled to an injunction and costs, even if he is 
not awarded damages; is not this reasonable? As_ to 
fictitious names in novels, with which the Bill also deals, 
it must be remembered that a person who brings a libel 
action must prove that the libel refers to him, and if he can 
so prove surely he is entitled to succeed? Mr. Herbert 
ignores the fact that the onus of proof is on the plaintiff. 
There are thousands of John Smiths, but if any one of them 
can prove that he may be taken for the John Smith in a 
particular novel, and thus brought into hatred, malice and 
contempt, surely he should be entitled to an injunction and 
costs, if not to damages ? The present law of libel is defective 
as for practical purposes a plaintiff is not considered to succeed 
unless he is awarded damages of a more or less substantial 
nature. The verdict of one farthing damages should be 
abolished. Every person who can prove that he has been 
brought into hatred, malice or contempt should be entitled 
to an injunction and costs, and in the case of the more serious 
libels to damages as well. 


August 29th. G. W. R. THomson. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


99 Aucust.—The press gang could not sweep up anyone 


they pleased, though they often acted as if 


For 
the 
action by a 


sut they did not always get away with it. 
1730, 
Justice 


they could. 
instance, on the 29th August, 
Bristol Guildhall before Mr 
Mr. Caton Ih which he claimed 
captain and a lieutenant in the Navy for illegally impressing 


there came on at 
Nares an 
£5,000 damages against a 
him, he hav Ing aft no time acted in any other capacity than as 
owner or master of a vessel at sea and bemyg therefore immune. 
It was shown that the whole proceeding against him was to 


vratify party resentment and he was awarded £50 damages. 


30 AvuGcust.-—It was at Bristol on the 30th August, 1743, 
that had been tried the vreat case of Alexander 
master of a homeward-bound merchantman, 


Broadfoot, 
for the murder of one Calahan, a member of a press gang, 
which, though not under the command of a commissioned 
oflicer as the law required, had boarded his ship. Broadfoot, 
warning the men that he held a loaded blunderbuss, demanded 
where was their lieutenant, and the men, conscious of being 
on the wrong side of the law, replied that he was not far off. 
Broadfoot then let fly, and killed Calahan on the spot. The 
Recorder held that as the press gang had been making an 
illegal attempt on the liberty of the subject the verdict should 


be one of manslaughter. 


In the Guildhall Picture Gallery you may see 
full length portraits of all Charles ITs judges 
who Cave their services to adjudicate on the disputes arising 
of the Great Fire. On the 35st August, 1673, Evelyn 
“went to see the pictures of all the Judges and 


31 AUGUST. 


out 
the diarist 
eminent men of the long robe newly painted by Mr. Wright 
and set up at the Guildhall costing the City £1,000. Most of 
them are very like the persons they represent, though [ never 


took Wright to be any considerable artist.” 


1 SepremBerR.—On the Ist September, 1773, a highwayman 
| 


‘alled Field 


Common after an exciting six months, in which, at the repeated 


was on Kennington 


hanger 
hazard of his life, he and a gang of ~ felonious associates ” 
had made £700 on the King’s highway. 
from motives of personal safety to deny himself the common 


* He was obliged 
enjoyments of mankind and after playing a most unhappy 
ho-peep game was of a sudden unexpectedly apprehended 
last 
multitude of spectators.” 
at the scaffold. 


suffered an ignominious death in the face of a 
He behaved with great decency 


and at 


2 SEPTEMBER.—It is perbaps worth recording that a 

lawsuit, launched in 1490 about forty acres 
of barren land, was brought to a conclusion in the courts at 
Warsaw by an amicable arbitration on the 2nd September. 


1889, and thus just missed celebrating its fourth centenary 


William Lenthall died on the 3rd September, 
1662, buried at Burford, his 


3 SEPTEMBER. 
and Was 


Oxfordshire seat. 


t SepremBeR.—On the 4th September, 1666, the Great 
Fire Evelyn 


It was now gotten as far as the Inner Temple ; 


was raging In London, and 
recorded : 
all Fleet Street, the Old Bailey, Ludgate Hill, Warwick Lane, 
Newgate, St. Paul’s Chain, Watling Street 
and most of it reduced to ashes.” The narrow crowded alleys 
of the slums of * Alsatia ” south of Fleet flared up 
easily, and the fire soon spread from them to the new brick 
buildings of King’s Bench Walk. At the top of the walks it 
swept across Serjeants’ Inn, the Alienation Office and Fuller's 
Rents to the Master’s house and the buildings on the site of 


Tanfield Court. 


now flaming 


Street 





THE WEEK’S PERSONALITY. 

When William Lenthall died he directed by his will that h 
should be buried °‘ without any pomp o1 State, ac knowledging 
of the least outward regard in thi 


myself to be unworthy 


world and unworthy of any remembrance that hath bee: 
so great a sinner. And I do further charge that no monument 
be made for me but at the utmost a plain stone with this 
superscription only Vermis Sum.” Such was the miserabli 


repentance of the man who had been under the Commonwealt! 
theoretically the greatest man in the State, Speaker of the 


Parliament and Master of the Rolls. Before the Civil Wan 


laid the Constitution in ruins he had been a Bencher of 
Lincoln's hh a barrister in good practice making £2,500 a 
year But as Speaker of the Long Parliament he found 
himself thrust into a role which was beyond his weak and 


iture So long as mere deportment was sufficient 
through, he acquitted himself admirably, but 
sical force and real danger to life and fortune, 
he bowed his conscience to the demands of 
dictatorship At the Restoration he did all he could to make 
tiring into private life and meditative repentance. 


timorous hi 
to carry him 
in the face of pliy 
Cromwell ’s 


amends rt 


VoIces. 

Disturbed recently by infantile noises within the precincts 
of Brentford County Court, Mr Wright bade hi 
usher“ go out and stop that baby from crooning.” With what 
persuasions the officer of the court clothed the authority of 
the child continued 
and on bis return he had to confess that it 


CHILDREN 


Registrar 


the law it does not appear, but 


contumacirous 


would take no notice of him. I can see you are not much 
good whe nN mother VOPCS out.” observed the Registrar. a Let 
it croon. then.’ They get used to that sort of commotion 


courts and police courts, though the reactions of 


ood deal. On one such occasion, Judge Crawford 


in county 


judges vary a ¢ 


angrily threw down his pencil, exclaiming: ** Cannot some 
one stop that child crying: Put it right into the street.” 
* We cannot stop it, sir,” was the reply.“ Its mother is 
in the witness-box.”” Judge Cluer, on the other hand, once 
came to the defence of an infant, saying : Don’t take him 


outside 1! the cold 


Besides it is a mue h better sound that the voces of grown up 


people he re. 


I can put up with any amount of noise. 


Ways or CHANCERY 

In a recent newspaper article Mr. Langley, the Old Street 
observed that the doings of the Chancery Division 
‘are for the common man all wrapt in mystery. A Chancery 
formidable. Three of 
humorous and humane 
So to-day at 


THE 


avistrate, 


judge for him is something dry and 
them to-day at least are men as human, 
as the High Bench 
any rate if a new Judicature Act were to pitch them into the 

the legendary 
One of | 


assumed a variety 


Court has ever carried.” 


stranger outer world of circuits and. assizes, 
dilemmas of North, J., 
sup has, with the passage of time, 
most probable of which to my mind is as 


item ol 


would not he repeated. 


Summing 
of shape > the 


follows | eer To have overlooked till now an 


evidence, but perhaps, not one of mu h importance, bearmg 


in mind the prisoner’s own admission as to the death of the 


children. Still, | mention it for what it is worth. He appears 
to have said when arrested that some of his clothes, as also 
the bed, were stained with blood I do not find that any 
witness for the prosecution appears to have noticed these 
stains.” What the prisoner had said was : You'll find my 


bloody Coat bd my bloody Waistcoat on the bloody bed “3 





The Council for the Preservation of Rural England will meet 
at Chester on 13th October for its eleventh national conference. 
Lord Professor R. G. Stapledon will 
speak on Agriculture and the Countryside.”’ and Mr. H. ©. 
Strauss, M.P., will open a discussion on ‘* The Approach to 
the Town.” Lord Justice Scott will speak on National 
Planning.”’ 


Crawford will preside. 
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Notes of Cases. 


Appeals from County Courts. 

Simons +. Winslade. 

Greer, Slesser and MacKinnon, L. JJ. 

Sth July, 1938. 
PuBLIC-HOUSE—URINAL IN YaRD—VomIrT 
CUSTOMER GOING TO URINAL SLIPPING 
WHETHER PUBLICAN NEGLIGENT. 


NEGLIGENCE 
UNCLEANED 
WHETHER INVITEE 
Appeal from Bow County Court. 


The defendant and his wife alone ran a small public-house 
which could hold twenty-four customers. Bank 
Holiday week in August was his busiest season, and then his 
The house had a 


about 


brother and sister-in-law gave some help. 
urinal reached from the bar parlour through a passage and an 
open, unlighted yard, having no direct communication with the 
On Bank Holiday, the 6th August, 1937, the plaintiff 
inspected the vard at 6 p-m., when he opened the house, 
and all was clean. At about 9 p.m., it being then dusk, the 
plaintiff, who was visiting the house for the first time, left the 
bar parlour for the urinal, followed and directed by a friend 
In the yard which the defendant 
ince 6 p.m. he slipped on some vomit 
At the hearing the defendant said that in 
two years he had only known one oceasion when there Was 
The plaintiff claimed damages, alleging 
This the defendant 
denied, and pleaded contributory negligence. His Honour 
Judge Thompson held that the plaintiff in the yard on the 
vay to the urinal was an invitee, that the defendant should 
have warned him of the danger, of which he should have 
known, and that it would have been easy to have employed 
a man to inspect the yard. He awarded damages. 

Greer, L.J., allowing the defendant’s appeal, said that the 
plaintiff was an invitee in the yard, which was part of the 
licensed premises, It was in the licensee’s interests that 


treet. 


vho knew the place. 
had not inspected 
and was injured, 


vomit in the yard. 
negligence and, alternatively, nuisance. 


customers should have the chance of using the accommoda 
tion provided, but the only way in which the accident 
could have been prevented would have been to have a man 
in the yard watching everybody who came there so that he 
might warn the next man after someone had been sick. This 
was in excess of the duty involved in the position of an 
invitor. The danger was not one of which the occupier of the 
premises ought to have known. 

SLEssER and Mackinnon, L.JJ., agreed. 

COUNSEL: Vos, a.0.. and /. Full es Caplan. 


William Ruston & Sons 4 Nobell 


SOLICITORS : Saunders, 
a Gree phury. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Willard ». William Whiteley Ltd. 
Greer, Slesser and MacKinnon, L.JJ. 
19th July, 1938. 
MASTER AND SERVANT LORRY OWNER EMPLOYING DRIVERS 
Lorry Hirep psy Firm with SERVICES OF DRIVER 
ACCIDENT LIABILITY 


Appeal from Bloomsbury County Court. 


The owner of several lorries employed drivers and other 
en. When the defendant company, who carried on a 
business of furniture removing with lorries of their own, 
hired them from the plaintiff, 
receiving also the services of drivers and of teams of men 


re juired extra vehicles, thev 


and paying for the whole a lump 


sum. They could direct the drivers as to destinations and 


for the removal work. 


times, but could not dismiss them, their wages being paid 
by the plaintiff. A lorry hired in this way was damaged 
in an accident. His Honour Judge Sturges held that the 
driver at the time was the general servant of the plaintiff 


| 
} 








who could not, therefore, recover in respect of the damage 

(ireerR, L.J., dismissing the plaintiff's appeal, said that 
one test was whether the alleged masters could at the time 
have discharged the servant. If they were only entitled to 
complain to his general master, it went far to show that he 
was not lent to them as their servant (Donovan v. Laing, 
Wharton & Down Construction Syndicate [1893] 1 Q.B. 629) 
the plaintiff who 

If there was 


Here their only right was to complain to 
remained the master throughout. 
anything inconsistent with the judge’s conclusion in G. W. 

> 

) 

[ 

| 


man’s 


Leggatt & Son Vv. e; Hi. Normanton a Son, QS LJ .K.1 e 145, 
Sr ullard 


his lordship disagreed with it. James v. ISOS] 
2 K.B. 565, was quite a different case from this. 

SLesseR and MacKinnon, L.JJ., agreed. 

CounseL: Fearnley-Whittingstall and Winn: Vos, K.C 
and Haylor. 

Souicirors : Stanley & Co.: William Easton & Sons. 


(Reported by FrRaNcIS H. CowPrER, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Re an Application by Stephens and Another (/’ Otway). 


Branson, J. 24th June, 1938. 


INSURANCE (UNEMPLOYMENT)—BREEDING OF FUR-BEARING 
ANIMALS—FARM USED FOR—PERSON EMPLOYED ON 
FARM WHETHER EMPLOYED IN AGRICULTURE 
UNEMPLOYMENT INSURANCE (AGRICULTURE) AcTr, 1936 
(26 Geo. V & 1 Edw. VIII, c. 13), s. 16 (1). 

Issue raised by application to the Minister of Labour by the 
employers of one, Otway, and referred by the Minister for the 
decision of the High Court under s. St (1) (4) of the 
Unemployment Insurance Act, 1935. 

Otway’s employers were engaged in the breeding and rearing 
of silver foxes, mink, nutria and rabbits on a farm = in 
Westmoreland. 
area of 64 acres, of which 44 acres were woodland and 20 acres 


They were lessees of the farm, which had an 


grass. Land was used for the various animals in- the 
following proportions : Ji acres of woodland for mink 
| 

and a 


2 acres of grass for foxes ; 6» acre of woodland for nutria : 


barn for rabbits. Twenty acres of grass were let for grazing, and 
30 acres were used by the employers for worn-out eattle and 
horses awaiting slaughter in order to be used as food for the 
foxes and mink. The farm ineluded, jyfer alia, loose boxes 
for cattle awaiting slaughter, the barn, twenty large and 
twelve small fox pens and 178 small mink pens. Most of the 
Some of the 

Of all the 
food consumed by the animals, 80 per cent. was bought. 
Otway was employed at £1 10s. a week, with free use of a 


hay used as food on the farm was purchased, 
vegetables grown were used to feed the rabbits. 


house. 
the animals and watering the foxes, veneral work In connection 
with the upkeep of the farm, and odd duties such as driving a 
He did certain repair work as a handyman and not as 
During the period of his employment 


His ordinary daily duties were preparing food for 


lorry. 
a skilled craftsman. 
his employment contributions were paid at the rates prescribe d 
by the Unemployment Insurance (Agriculture) Act, 1936, as 
There | 


are some 120 silver 


for employment In agriculture. 
fox farms in Great Britain. 
BRANSON, J., said that all that s. 16 (1) of the Act of 1936 
did by way of defining * agriculture ~ was to say that the 
word should inelude horticulture and forestry. He wa 
unable to derive much help from any of the cases which had 
arisen on the question whether a certain exercise of activities 
was agriculture. They were not all reconcilable. For 
example, in Peterborough Royal Forhound Shou Society \ 
Inland Revenue Commissioners, 80 Sou. J. 448: [1936] 2 KB. 
197, the question was whether the Peterborough Royal 
Foxhound Show Society was an agricultural society within 


the meaning of s. 23 (2) of the Finance Act, 1924. Lawrence, 


J., decided that it was an agricultural society because it came 
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within the words A society established for the purpose of belonged to the two companies department of the respon 
promoting the interests o livestoc] breeding,” In other dents’ bu ( The respondent in ther account credited 
words, he held that the breeding of foxhound Wi the the department with prot on the manufacture, but that 


breeding of livestock. If that were the correct view, it was 


an authoritative finding that fur-bearing animal could 


where a 


regarded as livestock im an Act 


distinction was beim 


properly be 
drawn between what was an agricultural 
ociety and what was not. On the other hand, in a 
case, Inland Revenue Officer v. Ardross Estate 


[1950] S.C. 487 the court came to the conclusion that it 


Scottish 
C'on pany 
was 
ed for agricultural purposes 


not pos ible to SuaV th if land Was u 
because it was used for the breeding of animals unless the 


animals which were being bred were such, in the words of 
Lord Sands (at p. 490), “as are associated with an ordinary 
farm horses, cattle hes ), Coats, py ind Poultry o In 
Inland Revenu Clomani 1Oners Thomas Velross 1193 | 


S.C. 812, it was held that the occupier of land which was 1 


loxes 
sed 
D to the 
J ) preferred Lawrence, 


partly as a poultry farm and partly for breeding silver 


for the sale of their fur was land which should not be asses 


on the profits of the sale of the pelt under Sched 
Act, 191+ He (Branson 


Otway was paid at agricultural wave rate 


Inc ome Ta X 
J.’s, view. and 
lived the life of an 


could see no di Tine 


agricultural worker. Tle (his lordship) 
tion bye hweeh foxe ind sheep which micht 
It wa 


could be the ubject of 


be grown for mutton or for their fleece , in his opinion, 


Impossible to say that no animal 


agriculture when it was being raised on the land by the 
produce of the land unle its flesh were used for human 
col sumption Hi View Was tht where there Wials, aS Ih thi 


case, a plot of land in the country being used for the raising of 


live tock In the hape of fur bearing al ial and at the same 


time bere ul ed to ome not meot iderable extent for the 
production of food for those animals, persons employed. in 
relation to the feeding of those animal ndin relation to the 


employed In agriculture 
hye h the Act ol 


raising of food for them were persons 


and therefore entitled, from the time at 1936 


came Into operation, to be in ured at the rates provided by 
that Act. 
CouNSEL: Arthian Davies, for the Minister of Labour 


ident of Silver Fox Breeders’ 


appeared by 


Vice- Pre 


emplovers 


, tor the 


Baa rngton Jon 
Association, “ ho, thie 


of the 


not appearing, 
court 


The Solicitor, 


leave 


Labour . A Hy . 


SOLICITORS : 
WW ool a Co. 
[Rey 

Laycock v. Freeman, Hardy & Willis Ltd. 


Sth July, 193. 


Wins sry | 


rted by RK. C. CALBURN, Esq., Barrister-at-Law.| 


Lawren J 
Income TaAx—-WHOLESALE BusiNnt MERGED 
IN} WHETHER A 
IIS (SBS &Y 
und TT, 1 


tated from i decision of the 


tEVENUI 
IN Rerait Bt 

Income Tax Act, 
Rules applicable to Cases | 


MPUCCESSTON 


10), Sched. D: 
11 (2) 


(Feo » C 


Appeal by the Crown by ca 
Commissione! for the Special Purposes ol the Income Tax 
Acts. 

The respondent company carried on a large retail business 
of the United Kingdom, the sale 
Before 
manulacture 


In some 570 shops in all part 
of leather shoes being the 
the Ist 


boots and 


ain part of the business. 
\pril, 1955, the respondents did not 
them 
concerns, and 20 to 30 per cent. of their purchases were from 
Freeman, Hardy & Willis (Kettering) Ltd. and Freeman, 
Hardy & Willis (Burlington Works) Ltd., both of 


were wholly owned subsidiary COM panles ol the respondents, 


shor they bouvht wholesale from other 


which 


They were manufacturing wholesale concerns and sold the 
whole of their finished products to the respondent As from 
the Ist \pril, 1935, the respondent took over the businesses 
carried on by the two subsidiary companies, which were 


wound up, and thenceforward the re pondents carried on the 


manufacture of boots and shoes in the works which had 





income tax. The respon 
timated assess 
Sched. D to the 
it was contended 


| 


of the subsidiary companies 


profit was ignored for purposes of 


appealed avainst an ¢ Inent of 


under (‘ase ] of 


193536, 


dents having 
£215,000 made on them 
Income Tax Act, 1918, 
on their behalf that the businesse 
ceased to exist on the Ist April, 1955, and that the respondents 
ceed to either of them and that no profits were 
that dat ittributed to the sub 


The Crown contended that the respondent 


for thre Veal 


did not sue 
made after which could be 
sidiary factorn 
succeeded to the trade previously carried on by the subsidiary 
vithin the meaning of r. 11 (2) of the rules ipplicable 
and Il of Sched. D, and that the a 
hould be ba dents’ proiits for the 


COM Pant 
to Cases | 


1935-36 


sessment for 


ed on the respor 


year ending the 3Ist Deceml 1934, tovether with the 
profits for the year ending the 3tst December, 1936, of the 
respol ce row the ub diay COMPANIES The (fom 
missioners held that the busine of tl ubsidiary companie 


ceased on the Ist April, 1935 that the re pondents cid hot 


succeed to those businesses within the meaning of the Act 
and further that the respondents for 1935-36 made one profit 
only, which was not divisible for purposes of income tax 
Into a nanufacturing and a retail proit They reduced 


the assessment accordingly. 
LAWRENCE, J., 

1 j 
respondent that a trade or business co isted in 


ind selling, that no one could sell to himself, 


the 


buying o1 


vid that at had bee argued for 
manufacturing 
and that there was no succession uw the trade succeeded 
track Counsel had relied on the 
in Dubl M* Adam, 
ind of the Lord President in Watson 
{llatp. 4 Tl Attorney-General 
had continued in’ precisely 
Provincial 
nt question. 


to continue i i observa 


tions ol ) Corporation \ 
oS TAD: 387; at nv. 397 
Bros. v. Lothian, A TA 
contended that the manufacture 
the same way as before, and that # v. Nal 
Bank of England , 
The question was one of last-mentioned 


case was not decisive, because the juired there was 


of the same nature (banking) as that of the suecessor, wherea 
here the bu ie quired Wi Wile i ind that of the 
alleged SUC rf retail. Moreover there the sUCCESSOI 


acquired a new branch bank which continued to trade as a 


bank with the public, whereas here the subsidiary companies’ 
trade of manufacturing and selling ceased as to sale to the 
retailer The Crown further argued that succession did not 
connote car ny on the. trade im pr isecly the same way 
as that of the predecessor, and that t merger of a wholesale 
trade in a retail did not end the wholesale trade so as to 
prevent the occurrence of a suec Phe ca fell to be 


tion of 


l as a 
trade 


whether the trade 
trade or there 
carried on by the 
the different UCCESSO! In hi 
the Commissioners were right. The 
trade 


dec ided i i principle, Phiktye 


must be cont 


whether 


micht be a 
SUCCESSION Wheel the predecessor 


was merged in trade of the 


(his lordship’s) opinion, 


ucceeds to any 


and did not include 


words of r. 11 (2) “a 
i trade as that trade 
the IncoOrp ration ofa wholesale 
must be dismissed 

COUNSEL The {tori 77] General (Sir Donald 
K.C.) and Rk. P. Hills, for the Crown 1. M. Latter, WC 
and John Senter, tor the respondent 
The Solicitor of Inland Revenu 
lor Harve Wf, Clarke a 


CaLBurn, Esq., 


any person 


meant taking over 


trade in a retail ‘he appeal! 


1 
Somervell, 
SOLICITORS 


Dorman & Co., 


[Reported by R. C 


Kingsford 
[dams Leicester. 

Barriator-at-Law.) 
BINDING OF NUMBERS, 

that the binding of 
Is undertaken 
and charges will be 


29/31, Breams Buildings, 


the Journal, 
by the publishers. 
ent on appli- 
London, 


minded 
binding cases, 


Subscribers are vr 
in the official yy 
Full particulars of style 
cation to The Manager, 


K.C.4. 
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Eastern National Omnibus Co. Ltd. ». Commissioners of 
Inland Revenue. 


8th July, 1938. 





Lawrence, J. 


RevENUE— Stamp Dury—-SaLe or Business or OMNIBUS 
COMPANY--COVENANT BY SELLERS NOT TO COMPETE WITH 
PURCHASERS— EXTENT TO WHICH SALE OF GooDWILL 

STAMP Act, 1891 (54 & 55 Vict., ¢. 39). 


Case stated by the Commissioners of Inland Revenue 


under s. 13 of the Stamp Act, I89T. 


An agreement was entered into between a company called 
\. W. Berry & Sons Ltd. (* Berrys”) and the appellant 
company, serrys operated public motor services in Nssex 
under the conditions of road service licences granted to them 
by traffic commissioners. The provided that 
Berrys should do everything which the appellants should 
company to obtain the 


agreement 


reasonably require to assist the 
necessary licences in substitution for Berrys in order that 
the appellants might be enabled to operate all the services 
previously operated by Berrys. The appellants were to pay 
Berrys £17,250 within seven days of the date on which they 
hegan to operate the services, &e., previously operated hy 
Berrys. Berrys were not, for eight after the date 
of receiving the £17,250, to be in concerned in 
operating road services over the roads used for that purpose 
hy the appellants. The conditional 
upon the necessary grants by traffic commissioners concerned 


years 

anyway 
avreement Was made 
of the necessary licences on terms satisfactory to the appellants 
and which would enable them to operate the same Services 
" erry had operated, Of the £17,250, £3,650 represented 
the value of vehicles and other goods agreed to be transferred. 
that the applicant for 


where it Is proposed 
over and continue 


shall 
in existing service, the new 
vithout the necessity for any attendance on the part of the 
new or the former licence-holder. The having 
heen presented to the commissioners for their opinion as to the 
tamp duty with which it was chargeable, they held that it 
was chargeable as an agreement for sale of goodwill or other 
property not falling within any of the exemptions referred 
to ins. 59 (1) of the Stamp Act, 1891, or otherwise with 
conveyance or 


In Cases 


road service licences merely take 


licence is in practice granted 


agreement 


ad valorem duty under the head of charge 
transfer on sale’ in Sched. I to the Act of 1891; and they 
held that it was chargeable on £13,603, being the £17,253 
less the £3,650 payable for vehicles and other goods. The 
appellants contended that the agreement was one for sale 
goodwill nor of property other than land and 
and that it was liable only to a * deed” stamp 


neither of 
yoods, &c., 
of 10s. 
LAWRENCE, J., 
agreement was not one for any property other than the land 
or chattels dealt with in the agreement, and that it could 
not be charged with duty on £13,605, that sum being considera 
tion, not for the sale of anything which was property within 
the meaning of s. 59, but merely for the covenants entered 
The question Was 


said that the appellants contended that the 


into by Berrys with the appellants. 
whether the true legal effeet of the agreement was to include 
a sale of Berrys’ goodwill or merely to contain certain aflirma 
tive and restrictive covenants by Berrys. It was argued 
for the appellants that, although Berrys were selling a fleet 
of buses, with which certain services were operated, and land 
used in connection with them, there was nothing to show 
whether the services were the whole or a part of their business 
or whether any goodwill attached to them: that there could 
be no goodwill attaching to the business as the traflic commis 
sioners had an absolute discretion in the granting of licences ; 
and that the covenants by Berrys did not constitute property. 
He (his lordship) had come to the conclusion that the Crown 
was entitled to duty on some part of the £13,603, and in his 
bus service had some goodwill which the 


serrys’ 
vested in the 


intended 


opinion 


ayreement appellants. 


should be 





Once the traffic commissioners had allowed the substitution 
of the appellants for Berrys in the licenee, the appellants 
possessed by virtue of the agreement all the goodwill which 
Berrys had enjoyed. The having 
conditional on the grant of the licence to the appellants, 
was wholly attributable to what the appellants received 
serrys and not from the traffic commissioners. The 


consideration, been 


from 
powers of those commissioners did not render the position 
of the licence-holders precarious to the extent of destroying 
all value in the goodwill which a licence-holder acquired from 
the nature of his position. The whole £13,603 was not 
necessarily applicable to voodwill. The covenant 
carrying on business entered into by Berrys possibly related 


avalinst 


to services carried on by the appellants outside the area of the 
business transferred hy : Limmer Asphalt Co. v. 
Commissioners of Inland Revenue, UR. 7, Kx. 211, 
The case must go back to the commissioners 


SOrrys. 
was 
distinguishable. 
to ascertain the value of the goodwill of the business of Berrys 
excluding from it the value of the covenant not to compete 
with the appellants’ business elsewhere. 

CounseL: A. M. L ter, K.C., and H. F&F. Francis, for the 
appellants ; The Solicitor-General (Sir O'Connor. 
K.C.) and R. P. Hills, for the Commissioners. 

Arthur G. Dennis : Solicitor of Inland Revenue 


[Reported by R. ©. CALBURN, Esq., Barrister-at- Law. | 


Terence 


SOLICITORS : 


Southern Railway Company. 


30th July, 1938. 


Swain + 
Humphreys, J. 

Linke—Company LIABLE 

NON-REPAIR OF ROAD 


LAILWAY COMPANY SRIDGE OVER 


rO MAINTAIN ROAD OVER BRIDGE 


Cyciuist) InsureD—Company’s LiApitity ror Non 
FEASANCE —ACTION BROUGHT MORE THAN SIx Montus 
AFTER ACCIDENT WHETHER COMPANY PROTECTED 
ExTent OF Dury TO MAINTAIN. 


Action for negligence and /or breach of statutory duty 

The plaintiff, one Swain, was riding a bicycle to his work by 
way of a road which was carried over a railway line by Means 
of a bridge. After having passed over the bridge the plaintiff 
Was descending the sloping approach road when the wheel of 
his machine became caught ina rut, and he was thrown to the 
ground, sustaining injuries in respect of which he now sued the 
defendant railway company. His lordship found as a fact 
that the plaintiffs injuries were caused solely by the failure 
of those on whom lay the duty of repairing the approach road 
to maintain it ina reasonable condition for the usp of ordinary 
traflic. The road was a public highway, and it was agreed 
between the parties that the rut part of it 
which was repairable by the defendant company by virtue 
of s. 46 of the Railway Clauses (Consolidation) Act, 1845, 
which had been incorporated in a private Act passed in 1856, 
with the part of the defendants’ under 


Was Ith a 


dealing material 
taking. 

Humpureys, J., said that it 
defendants that s. 46 merely transferred from the surveyor of 
highways to the railway company the duty of maintaining 
the road, so as to constitute the company ad hoc the surveyor 
of highways, and that, as the surveyor of highways would 
admittedly not be liable to an action for damages for negligence 
for the non-feasance of failure to repair, the railway company 
that, as the action had been brought 


was contended for the 


were similarly not liable : 
more than Six months after the date of the accident, the 
company were within the protection of the Public Authorities 
Protection Act, 1895; and that the company’s liability 
could not amount to more than a liability to maintain the 
bridge and road in a condition suitable for such traffie as 
existed in 1856 at the passing of the private Act. The 
doctrine exempting highway authorities from liability for 
non-repair of a highway was not one which should be extended 
There was a great difference between the transference from 
one public road authority to another of the lability to repair 
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a highway and the duty of maintaining a bridge and _ its 


approaches imposed on a railway company as a term of their 


being allowed to interfere with an existing highway for the 
purpose of their undertaking. The wording of s. 46 of the 
Act of 1845 indicated an intention that the liability for failure 
to repair the highway should be imposed on the company 
As to the defendants’ second contention, they were, in his 
opinion, not within the provisions of the Public Authorities 
Protection Act. 
defendant desiring to invoke the protection of the Act than 
The duty 
must he something which could properly he described as a 
public duty to be performed by a public authority 
Act to suggest that such a 


Something more must be shown by a 


that he was acting under statutory duties or powers 


There Was 
nothing in the authorities on the 
concern as a railway company came within its protection. 
Finally, although the duty imposed on a railway company by 
s. 46 of the Act of 1845 differed from the general obligation 
on a highway authority to keep a highway in such a condition 
that it could carry not only the traffie of the period at which 
the highway was made but also the heavier traftic 
into existence subsequently, vet the defendant company had 


coming 


the duty of maintaining the bridge and its approaches in the 
which they 
with the section. 


state in were when constructed in accordance 
Accordingly the road in questio! must be 
maintained so as to be safe for ordinary traffic, and therefore 
have a reasonably level surface free from such ruts as might 
have been a source of danger to the livht as well as the heavy 
trathc in existence in 1856, the date of the private Act. The 
state of the road on the date of the accident having been such 
as would have been dangerous to light narrow-tyred vehicles 
of an earlier day, the road was therefore not maintained in 
the state in which it was made in or about 1856. The action 
therefore succeeded. 

CounsEL: J. L. Pratt, for the 
Rae and ri i ay, wnt”, a <5. 
SOLICITORS : Hancock & 

Axminster: H. L. Smedle 4. 


[Reported by R. C. CALBURN, Esq 


plaintiff ; JG 
for the defendants. 
Willis. for Cecil 


7) 1 pint ll, 
-_ 
forwar d. 
Barrister-at-Law.] 


Probate, Divorce and Admiralty Division. 


Watson ». Watson. 
Hodson, J. 28th July, 1938. 
DrESERTION—-Wirer’s FINANCIAL STRAITS —~AGREE 
SEPARATION Five YEARS AFTER DESERTION 
HusBAND’s FAILURE TO MAINTAIN PAYMENTS 
HELD CONTINUING TO DATE OF Prririon 
Act, 1937 (1 Edw. 8 & | 


Divorce 
MENT 
COMMENCED 

DESERTION 
MATRIMONIAL 
c. 57), s. 2 (6). 


FOR 


CAUSES (ieo. 6. 


This was a wife’s undefended petition for divorce on the 
ground of desertion. 

Hopson, J., in giving judgment, said that the petitioner 
had proved to his satisfaction that her husband had deserted 
her in 1924, when he walked out of the house using abusive 
It was 
true that, having left his wife and child, three months later 
he did make an offer of a kind 


expressions to her, since when he had never returned 


to provide a bed-sitting room 
for his wife, in another part of the town in which he and his 
wife had lived tovether. The petitioner looked over the 
premises, and was told by the husband that there was room 
for her, but not that there was any room for the little girl, 
to whom no reference was made. 
it was, she decided 
entitled to do—that the offer was not a genuine offer, and she 
did not accept it. Thereafter the desertion continued. The 
case had stood over in order that the court might consider the 
effect of an agreement signed by the parties on 17th July, 1929, 
more than five years after the actual separation. The agree- 
ment began with this recital: ‘‘ Whereas the husband has 
deserted the wife and she is entitled to an order for main 
tenance in a court of summary jurisdiction and whereas the 


Having seen the sort of place 
as he, his lordship, thought she was 





parties are desirous of avoiding the publicity of proceedings 


for such an order they have agreed to enter into the arrang 





ment hereinafter contained.” That recital involved an 
admission by the husband that he had deserted the wife 
during the preceding five years. The operative part of the 


a clause in the following 
That the parties shall 
from other and 

. The husband shall 
wife during their joint lives the weekly sum of 15s.. 


however, began with 


Now it 
separate 


agreement, 
terms is hereby agreed : 


henceforth live and each 


them shall molest the other 


apart 
neither of 
pay to the 
so long as she shall remain chaste such weekly payment to 
commence on July 23, 1929, and to be paid on every Tuesday 
The concluding provision was: ‘ Nothing herein 
bar the the 
breach of this agreement on the part of the husband from her 
order under the 
Acts.” No had ever 
x from the husband to the wife after he had left, 

herself or for the child, until the execution of that 
t. In 1929 the wife was in financial need, 


morning Ze 


contained shall operate to wife in event of a 


right to a maintenance order or other 


Summary Jurisdiction support beet 


forth omin 
either for 


docume and it was 


n those ircumstaneces she consulted solicitors, and the 
document came into existence as being a means by which she 
hoped Sie might obtain some financial provision from her 


husband Ile substantial under thy 
U Indeed, his total payments made amounted to 
£4 10s. The wife 
her husband, and had never attempted to do so. 


as best 


never paid any sum 
avreem 
had never enforced the agreement against 
She had 
she could, by | tting rooms, and by keeping, 
The husband repudiated the deed 


carcely complied with it at all The question 


carried or 
or helping to keep a shop 
deed, 


was whether the fact that the document was signed prevented 


and, 1! 


which had run from 1924 to 1929, from running 
thereafter until the date of the petition It had been argued 
that, the a defence 
it was not incumbent on the court to do so, on the authority 
, of which Tress v. Tress (1887), 12 P.D. 128, 
That was a suit for restitution of conjugal 


the desertion, 


husband not having set up the deed as 
of certan 
Was an illustration 
rights, and he, his lordship, did not think that authority 


tained from a suit for restitution of conjugal rights 
for the proposition that the court was not bound to set up 


could he 8) 


a deed in a case like the present. In restitution suits it was 
incumbent upon a petitioner to prove that the respondent had 
r fus d, 
order to satisfy the burden of proof, the petitioner had to prove 
implied in that that the 


must be ready and willing to take the other spouse 


and still refused, to render conjugal rights, and, in 


a demand and a refusal, and it was 
petitionel 
back. It was not necessary, however, as it was in the present 


case, affirmatively to prove desertion. The parting preceding 
restitution of conjugal rights might have originated 
Cock v. Cock (1864), 


514, the Judge Ordinary stood over the case. 


a suit for 
in desertion by the petitioner. In 
3 Sw. & Tr 
where desertion was alleged, in order to consider the effect of 
a deed entered into by the husband and the wife some months 
before the actual parting. He said, at pp. 514, 515: ** It is 
clear that any separation between husband and wife, which is 
the constitute ‘ the 
desertion ’ which the statute has made a ground of divorce.” 
He, his lordship, thought that it was clear that if the separa 
tion were really, on investigation of the facts, found to be a 


result of mutual agreement, cannot 


separation by agreement, there could be no desertion, and, 
a document such as a separation agreement was one 
There had been 
cases Where, notwithstanding the existence of agreements of 


of course, 


of the matters at which the court had to look. 


separation, the court had been able to find desertion. Reference 
had been made to Hussey v. Hassey (1913), 109 L.T. 192, and 
Smith v. Smith [1915] P. 288. In both cases desertion having 
taken place, 
with the deserted spouse, and repudiated the agreement 
after making afew payments. In Smith v. Smith, Horridge, J 
said, at p. *l am prepared to hold that there was 
desertion, but I do so on the particular facts of this case 


the deserting spouse entered into an agreement 


IR - 
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It must not be taken, where parties separate under a deed, 
that I should hold there has been desertion merely because 
the husband has failed to pay the allowance provided by the 
deed.” In the present case the parties did not separate under 
. deed, but because the husband deserted the wife, and the 
execution of the separation agreement was a mere incident 
1) that desertion. It had not been followed by the husband 
observing the terms of the agreement, nor had it been in any 
way sought to be enforced by the petitioner. On the facts of 
the case he, his lordship, found that the husband had deserted 
his wife for a period of three years and upwards immediately 
preceding the date of the petition, and there would be a decree 
CouNSEL: Acton Pile. 
SoLiciror : H. W. Newton. 


[Reported by J. F. CoMpTON-MILLER, Esy., Barrister-at-Law.] 


; ; nen 
Court of Criminal Appeal. 
R. v. Vale. 
Branson, Hawke and Macnaghten, JJ. 
22nd June, 1938. 

CrimINAL LAw—ProcepURE—PRISONER CHARGED WITH 
SUBSTANTIVE DEFENCE AND WITH BEING HABITUAL 
(RIMINAL—PLEA OF GUILTY ON SUBSTANTIVE CHARGE 
\DJOURNMENT OF COURT WITHOUT FURTHER PROCEEDINGS 

SENTENCE ON First CHARGE AND CONVICTION ON SECOND 
CHARGE NEXT DAY BEFORE DIFFERENT CourT—VALIDITY. 
\pplication for extension of time within which to appeal 

avainst conviction and sentence as a habitual criminal. 


The applicant, Vale, having been charged at the Central 
Criminal Court with demanding money with menaces and also 
with being a habitual criminal, pleaded guilty to the 
substantive offence before the Recorder, who then, without 
dealing with the case further in any way, sent him to another 
court to be trie’ on the charge of being a habitual criminal. 
The trial on that charge took place before the Commissioner, 
Judge Beazley, on the following day, and the applicant was 
found guilty and sentenced to five years’ penal servitude and 
live years’ preventive detention. 

Branson, J., delivering the judgment of the court, said 
that the applicant based his case on R. v. Triffitt (1938), 
82 Sou. J. 477; 54 T.L.R. 1012. It was right to say something 
about that case and its application to the present case as, 
in the opinion of this court, even if the time were extended 
and leave to appeal were given, it would be of no use to the 
applicant. In R. v. Triffitt, supra, the appellant had pleaded 
guilty to several counts of an indictment. His antecedents 
were then given in evidence before the court, and he was 
sentenced by that court to five years’ penal servitude. On 
the next day he was put up for trial on a charge of being a 
habitual criminal before a different chairman and a jury who 
had not been present in court on the previous day, and was 
found guilty and sentenced to a term of preventive detention. 
The point of that case was that it was wrong to split an 
indictment so that one part of it was dealt with by one tribunal 
and another part by another tribunal. It was true that in 
that case the deputy-chairman of quarter sessions took the 
line which he did take out of undue tenderness for the prisoner, 
and in order to be assured that the prisoner should not be 
tried on the charge of being a habitual criminal by a jury 
who had heard his previous history and knew the fact that 
he had pleaded guilty to some serious charges. The court 
had held in that case that the course which had been taken 
was fatal to the conviction, and that the conviction must 
be quashed. The present case was substantially different 
from R. v. Triffitt, supra; all that had happened in the 
present case in the first instance was that the applicant was 
put up and asked to plead to the substantive offence, and 
pleaded guilty. The moment that he pleaded guilty the 





proceedings ended for that day, and he was sent to be cealt 
with on his plea of guilty, and on the further charge of being 
a habitual criminal, by another court. In delivering the 
judgment of the court in R. v. Triffitt, supra, Humphreys, J., 
said, according to some of the reports, that the trial on the 
charge of being a habitual criminal must always follow 
“immediately ” on the plea of guilty to, or conviction of, 
the substantive offence. “ Immediately ” there meant without 
the interposition of any other dealing with the case, without 
the court’s hearing of the prisoner's history and sentencing 
him: it did not mean without any interval of time. In the 
present case nothing was done between taking the plea and 
the trial on the charge of being a habitual criminal. The 
plea of guilty to the substantive offence having been taken, 
all the remaining proceedings in relation to the indictment 
were adjourned to be dealt with by anothercourt. That 
seemed to the court to be a perfectly proper way in which 
to deal with a case of this kind. Leave to extend the time 
would, therefore, be of no use to the applicant, and the 
application was refused. 
There Was ho appearance by or on behalf of either party. 


[Reported by R. C. CALBURN, isq., LBarrister-at-Law.] 








Legal Notes and News. 


Honours and Appointments. 


The India Office announces that the King has been graciously 
pleased to approve the appointment of Sir NARSING RAU, 
Indian Civil Service, to be a Puisne Judge of the High Court 
of Judicature in Bengal in succession to Mr. Justice Jack, 
with effect from 20th December, L938. 

Mr. A. C. D. ENsor, solicitor, has been appointed Clerk of 
the Peace for the County of London in succession to the late 
Mr. John Dix. Mr. Ensor, who was admitted a solicitor in 
1928, was appointed Deputy Clerk last April. 


Notes. 

After forty years as Parish Clerk of Quainton, Bucks, 
Mr. G. Uff is resigning the position, which was held by his 
grandfather in I&31, and has been in the Uff family for three 
generations. 

A notice of the death on 28th August of Mr. Walter Llerbert 
Priestley, of Twickenham, the faithful friend and managing 
clerk for over forty years of Messrs. Nisbet, Drew and 


Loughborough, solicitors, 25, Austin Friars, 4.0.2, appeared 
in The Times last Tuesday. > 


The annual conference of the International Law .Association 
was opened at Amsterdam last Monday by Prince Bernhard. 
About 500) delegates from eighteen countries were present. 
Lord Macmillan, who presided, said that they were facing the 
problem of how to prevent civilisation being ruined by its 
own failures and errors. Points of difference would be * 
gradually removed by international agreements based on the 
principle of international law. ‘* Our task,’’ he said, ‘Sis to 
reinforce the principles of international law, thus contributing 
to peace, so that in future the lawful will be powerful and the 
powerful just.”’ 

Widespread protest against the employment of the Official 
Secrets Act against the Press in civil affairs is revealed by the 
agenda of the annual conference of the Institute of Journalists, 
which will open at Keswick on 12th September, says 7'he 
Times. Motions expressing dissatisfaction with the Home 
Secretary’s statement on the subject and pressing for amend 
ment of the Act have been submitted from London, 
Kdinburgh, Manchester, Newcastle, Surrey and Sussex. 
Other matters of public interest for discussion include the 
‘increasing difficulty of obtaining information from the 
police,” and the exclusion of the Press from certain meetings 
of local authorities. 


Wills and Bequests. 
Mr. Arthur Willis, solicitor, of Tulse Hill, left £15,305, 
with net personalty £8,293. 


Mr. George Woods, solicitor, of Leyland, Lancs, left 
£17,002, with net personalty £12,169. 
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Long Vacation, 1938. 
HIGH COURT OF JUSTICE, 
NOTICE. 
During the Vacation, between 
and Tuesday, 4th October, inclusive, 


September, 
which 


Thursday, Ist 
all applications ** 


may require to be immediately or promptly heard,” are to be 
made to The Hlon, Mr. Justice ASQUITH. 
CouRT BUsINESsS.—The Hon. Mr. Justice AsquirH will, 


until further notice, sit in King’s Bench Gourt VILLI, Royal 
Courts of Justice, at 11 o’clock on Wednesdays, commencing 
on Wednesday, 7th September, for the purpose of hearing 
such applications of the above nature, as, according to the 
practice in the Chancery Division, are usually heard in Court. 
PAPERS FOR Use IN CourtT.—CUANCEKY DIviston.—The 
following Papers for the Vacation Judge are required to be 
left with the Cause Clerk in attendance at the Chancery 
Registrars’ Office, Room 136, Royal Courts of Justice, before 
1 o'clock, two days previous to the day on which the 
application to the Judge is intended to be made : 
1.—Counsel’s certificate of urgency or note of 
leave granted by the Judge. 
2.—Two copies of notice of 


special 
motion, one bearing a 5s. 

impressed stamp. 
3.—Two copies of writ and two copies of pleadings (if any). 
t.— Office copy affidavits in support, and also affidavits 

In answer (il apy). 
No Case will be placed in the Judge’s Paper unless leave 
has been previously obtained or a Certificate of Counsel that 


the Case requires to be immediately or promptly heard, and 
stating concisely the reasons, is left with the papers. 
N.B.—Solicitors are requested, when the application has 


been disposed of, to apply at once to the Judge’s Clerk in 
Court for the return of their papers. 
URGENT MATTERS WHEN THE JUDGE Is NOT PRESENT IN 


COURT OR CHAMBERS. —Application may be made in any casé 


of urgency to the Judge personally (if necessary), or by post 
or rail, prepaid, accompanied by the brief of Counsel, office 
copies of the affidavits in support of the application, and 


sheet of paper, signed by 
ler the applicant entitled 
stamped, capable of 
follows : Chancery 
Vacation, Chancery 


also by a Minute, on a 
Counsel, of the order he may Conse 
to, and an envelope, sufficiently 
receiving the papers, addressed as 
Official Letter: To the Registrar in 
Registrars’ Office, Royal Courts of Justice, London, W.C.2 

The address of the Vacation Judge can be obtained on 
application at Room 136, Royal Courts of Justice. 

CHANCERY CHAMBER BUSINESS.——The Chancery Chambers 
will be open for Vacation busine ‘Tuesday, Wednesday, 
Thursday and Friday in each week, from 10 to 2 o'clock. 

KING’s BENCH CHAMBER BuUsINESS.—The Hon. Mr. Justice 
ASQUITH will sit for the disposal of King’s Bench Business in 


separate 


also 


ss on 


King’s Bench Judge’s Chambers at 11 o’clock on ‘Tuesday in 
each week. 
PROBATE AND DIVORCE.—Summonses will be heard by the 


Registrar at the Principal Probate Registry, Somerset LLouse, 
every day during the Vacation at 11.15 (Saturdays excepted). 

Motions will be heard by a Registrar on Wednesdays, the 
7th and 21st September, and 5th October, at the Principal 


Probate Registry at 12.15. 

Decrees will be made absolute on each Wednesday during 
the remainder of the Vacation. 

All papers for making Decrees absolute ave to be left at the 
Contentious Department, Somerset ILouse, on the preceding 


Thursday, or betore 2 o'clock on the preceding Friday. Papers 
for Motions may be lodged at any time before 2 o'clock on 


the preceding Iriday - 


The Offices of the Probate and Divorce Registries will be 
opened at 10 a.m. and closed at 4 p.m. except Saturdays, 
when the Oflices will be opened at 10 a.m. and closed at L p.m. 


CHANCERY REGISTRARS’ OFFICE, Vacation Registrar 
Royal Courts of Justice, Mr. Registrar 
Room 136. Ilicks Brac H. 








Rules and Orders. 





THe Aupir Stamp Duty OrbER, 1938, DATED AUGUST I1, 
19338, MADE BY THE TREASURY UNDER SECTION 221 (2) 
OF THE LOCAL GOVERNMENT ACT, 1933 (28 & 24 GEO. 5. 
51). 
S.R. & O. 1938. No. 793. Price Id. net. ] 
THE FINANCIAL STATEMENTS (DISTRICT AUDIT) REGULATIONS, 


1938, DATED AUGUST 11, 1938, MADE BY THE MINISTER 


OF HEALTH. 
[S.R. 


& O. 1935. No. 794. Price 2d. me t.] 





Stock Exchange Prices of certain 
Trustee Securities. 


Bank Rate (30th June. 1932) 2%. Next London Stock 
[xchange Settlement, Thursday, 8th September 1938. 
. — Flat t Approxt- 
Mouths. 31 Aug. Interest ™A\e, peld 
1938. : redemption 
ENGLISH GOVERNMENT SECURITIES f£2d)£ a2 
Consols 4% 1957 or after... pi FA 1093} 31211 3 5 6 
Consols 24%, : nh pee .. JAJIO| 744 ;,3 7 1 
War Loan 34%, 1952 or after ee JD 1023';3 8 7:3 6 1 
F unding 4° - Loan 1960-90 MN 1134 310 6 3 29 
Funding 3°% Loan 1959-69 ... _ AO 99 3 8 Fist eS 
Funding 23°, Loan 1952-57 ... ~~ ao 216 8 219 2 
Funding 24°, Loan 1956-61 . — AO 913 214 9:3 0 6 
Victory 4% Loan Av. life 21 years ... MS| 110xd 312 9,3 6 7 
Conversion 5% Loan 1944-64 .. MN 1142'4 71/117 6 
Conversion 34% Loan 1961 or after AO 11]}xd 3 9 2 3 8 § 
Conversion 3% Loan 1948-53 sis MS 1013 219 2,216 6 
Conversion 24% Loan 1944-49 AO 994xd 210 3 211 0 
Local Loans 3% Stock 1912 or after JAJO 87} 3 8 4 
Bank Stock ... ~— a con AO 3454 3 9 5 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after .. ine = JJ 8 3 6 3 _ 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after ... 7 ree JJ = 90 3.6 8 — 
India 44% 1950-55... és - MN) 113 (319 8/3 3 7 
India 34% 1931 or after JAJO 94 314 6 
India 3°, 1948 or after JAJO 81 314 1 — 
Sudan 44% 1939-73 Av. life 27 years FA’ 1093 4 2 2/318 5 
Sudan 4% 1974 Red. in part after 1950 MN 110 312 9/219 11 
Tanganyika 4% Guaranteed 1951-71 FA 110 312 9/219 11 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 106 4 411/212 11 
Lon. Elec. I. F. Corpn. 24% 1950-55. FA 92 214 43 2 3 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ 108 317 8/315 2 
Australia (Commonw’th) 3% 1955-58 AO 389 3 7 613 Bi 
*Canada 4% 1953-58 ~ a MS 108 314 1/)3 6 
*Natal 3% 1929-49 ... —_ oi JJ 100 $00;'3 0 0 
New South Wales 34% 1930-50 =r JJ 97 312 2)|3 16 
New Zealand 3% 1945 ae AO 95 33 2/1/2317 
Nigeria 4% 1963 oe as As AO 108 314 11:3 10 3 
Queensland 34% 1950-70 —... as JJ 96 31211)3 14 & 
*South Africa 34% 1953-73 ... me JD 102 3.8 3 67 
Victoria 34% 1929-49 AO 98 311 5/;3 14 5 
CORPORATION STOCKS 
Birmingham 3% 1947 or after as JJ = 87 3 9 O _ 
Croydon 3% 1940-60 . ow. AO 8 |3 26/3 & 2 
*Essex County 34% 1952-72 “ JD 103 38 01/3 47 
Leeds 3% 1927 ee afte r JJ 86 39 9 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase... JAJO 101 3.9 4 -- 
London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD 72} ; 2. ae 


London County 3% Consolidated 

Stock after 1920 at option of © orp. MJSD 86 
Manchester 3% 1941 or after ‘ FA 86 
Metropolitan Consd, 24% 1920-49 ... -MJSD 98} 
Metropolitan Water Board oy A” 


eww 
_ 
ofS 
te 

aw 

to 


1963-2003... ; .. AO; 90 26 812.74 
Do. do. 3% “ B” 19: 034. 2003 rie MS 90 3 86 813. 7 Ss 
Do. do. 3% “ E ” 1953-73 - JJ) 0413 2213 3 4 
*Middlesex County Council 4% 1952-72 MN 108 314 2113 8S 
* Do. do. 44% 1950-70 baie ak MN 113 319 81:3 3 7 
Nottingham 3% Irredeemable .. MN 87 3.9 O 
Sheffield Corp. 34% 1968... a JJ 102 3 8 8/3 710 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 


Gt. Western Rly. 4% Debenture IJ 106 315 6 

Gt. Western Rly. 44% Debenture ... JJ 1134 319 4 

Gt. Western Rly. 5% Debenture WJ 1264 319 1 

Gt. Western Rly. 5% Rent Charge ... FA 1193 4 3 8 - 
Gt. Western Rly. 5% Cons. Guaranteed MA 1084 4 12 2 - 

Gt. Western Rly. 5% Preference MA 934 5 611 — 
Southern Rly. 4% Debenture ion JJ 105 316 2 — 
Southern Rly. 4% Red. Deb. 1962-67 J 1065 315 1/311 9 
Southern Rly. 5% Guaranteed .. MA 1093 411 4 — 
Southern Rly. 5% Preference MA 934 5 611 _ 


* Not available to Trustees over par 
> In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; In the case of other Stocks, as at the latest date. 














